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HUDDLESTON, SENI OR JUDGE: Joshua Justice was seriously injured
in a single-car accident in 2001. The driver of the car was
Scott Justice (no relation to Josh), a former enpl oyee of the

appel | ees, a group of pharmacists who own and operate Tot al

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Pharnmacy Care. While enployed at Total Pharnmacy, Scott had
stol en thousands of OxyContin tablets. After the accident, Josh
filed suit against the appellees, alleging that their negligence
in allowng Scott to take the pills had contributed to the
accident. The circuit court granted summary judgnent in favor
of the appellees on the ground that there was no evidence that
Scott’s abuse of OxyContin played any role in the accident. W
agree and therefore affirmthe judgnent.

Summary judgnent “shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories,
stipul ations, and admi ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

"2 The circuit court nust viewthe

judgnment as a matter of |aw
record “in a light nost favorable to the party opposing the
notion for summary judgnment and all doubts are to be resolved in
his favor.”® On appeal, the standard of reviewis “whether the
trial court correctly found that there were no genuine issues as
to any material fact and that the noving party was entitled to

judgment as a matter of |aw ”*

2 Kentucky Rules of Civil Procedure (CR) 56.03.

3 Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476, 480 (Ky.
1991) (citations onmtted).

4 Scifres v. Kraft, 916 S.W2d 779, 781 (Ky. App. 1996).




Josh’s friend, Scott, had worked for two years as a
delivery driver and assistant for Total Pharmacy, which has
stores in Pikeville and Phel ps, Kentucky. One of the
pharmaci sts, Tom Cecil, is Scott’s stepfather. Scott stopped
wor king for Total Pharmacy in 1999, but he occasionally ran
errands for the pharmacy such as delivering drugs to nursing
homes. I n his deposition, Scott stated that he did this as a
favor to the owners and because he was given gas noney. Scott
stol e thousands of tablets of OxyContin fromthe pharmacy, both
for his own use and for sale; and he becanme addicted to the
drug. Josh also used OxyContin regularly, but he did not obtain
it from Scott.

On the day of the accident, March 16, 2001, Scott and
Josh (who were coll ege students at that tinme) had returned to
Lexi ngton, Kentucky, froma spring break vacation in Tennessee.
They were planning to attend a Sweet Sixteen high schoo
basketbal | gane in Lexington. Scott ran out of OxyContin,
however, so he and Josh drove to the Total Pharmacy branch in
Pi keville, where Scott took a supply of the drug fromthe
inventory. Scott also made a delivery of sone drugs to a |oca
nursing hone. The two young nmen then headed back to Lexi ngton.
It is unclear fromthe record whether the delivery of drugs to
the nursing honme and the drive back to Lexington took place on

the sane day. Scott was driving his sport-utility vehicle; Josh
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was in the passenger seat. Along the way, Josh realized that
his wallet was m ssing and m ght have fallen under the car seat.
He began searching for the wallet. Scott clains that he told
Josh to take the wheel so he could check if the wallet was under
his seat. Josh clains that he did not take the wheel, but
renoved his seatbelt so he could search nore easily. The car
veered off the road and struck an enmbankment. Josh was thrown
t hrough the roof of the car and was seriously injured. The
police who investigated the accident did not test Scott for
drugs, nor is there any indication in the record that they
suspected he was inpaired in any way. The police did find
OxyContin tablets in a coat belonging to Scott that was in the
car.

The incident led to crimnal charges being filed
agai nst Scott for trafficking in a controlled substance in the
first degree. Scott entered a plea of guilty, admtting that he
had renoved approximately 4,000 OxyContin pills from Tot al
Pharmacy over a two-year period. The appell ees have been
di sci plined by the Kentucky Board of Pharmacy for violating
their duty of security.

About two nonths after the accident, Josh told the
detective investigating Scott’s involvenent with trafficking in
OxyContin that he saw Scott with a bottle of Al parzolam (a drug

used to treat anxiety) during their delivery of drugs to the
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nursi ng home. Josh stated that he watched Scott orally take a
few of those pills that day. Josh also told the detective that
on the day of the accident he did see Scott with a bottle of
OxyContin in his jacket pocket but did not see himtake any of
the pills.

In his deposition, taken on August 8, 2002, Josh
testified that on the day of the accident he did see Scott cone
out of the pharmacy with a bottle, and he did “take sonething.”
However, Josh stated that the pills were in an antibiotic
bottle, and he did not know if they were OxyConti n.

Josh filed a conplaint against Scott and the owners of
Total Pharmacy in Pike Circuit Court on March 15, 2002. 1In
Decenber 2002, Scott was disnmissed as a party.® Subpoenas duces
tecum were issued to Scott’s nedical providers in January and
February 2003 ordering themto produce his medical records, but
there is no indication that they ever did so, nor was the natter
pursued any further. On May 20, 2003, the court granted a
notion of Josh’s attorney to be dism ssed fromthe case. Josh
retai ned new counsel. On July 28, 2003, the appellees filed a
notion for summary judgnment. A hearing was held on Septenber
12, 2003, and Josh filed a response to the notion shortly

thereafter. The circuit court granted the appellees’ notion for

5 Josh had entered into a settlenent agreement wth Scott and Scott’s
i nsurance conpany that contained a release discharging Scott from any clains
for personal and physical injuries in connection with the accident.
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sumary judgnent on Septenber 18, 2003, on the follow ng
grounds:

The Plaintiff [Josh] has not proven, fromthe
evidence in the record, that Scott Justice was

t aki ng any drugs on the day of the accident.

First, Scott Justice denied it. . . . Second,
the Plaintiff stated that he saw Scott Justice
“take sonething” but could not say what that
“sonmething” was. He later admtted during his
deposition that he did not see Scott Justice take
any pills and that he told Detective Tom Underwood
that he did not see Scott Justice consune any
drugs on the day of the accident.® . . . The
Plaintiff has proven that Scott Justice was an
OxyContin abuser and an OxyContin possessor at the
time of the accident. However, he has not proven
that Scott Justice’s OxyContin abuse played any
role in the accident in question. Therefore, the
Def endants cannot be held |iable for the
Plaintiff’s injuries, because their failure to
prevent Scott Justice from abusing OxyContin did
not proxi mately cause the accident in question.

Josh argues that sunmary judgnment was i nappropriate
because genui ne issues of fact existed that shoul d have been put
before a jury. These include the fact that Scott was addicted
to Oxycontin, that he drove all the way from Lexington to
Pikeville to get OxyContin, and that Josh saw hi mtake
“sonething” froma bottle before they headed back to Lexington.
Josh argues that there was sufficient circunstantial evidence
for the jury to infer that Scott was under the influence of

intoxicants at the tinme of the accident, and that the negligence

® This is not entirely accurate because Josh did tell the detective that he
saw Scott taking Al parzol am



of the appellants in allowing himto steal the drugs was a
substantial factor in causing the accident and Josh’s injuries.
Even if we view these facts in the |ight nost
favorabl e to Josh, there is sinply no evidence what soever that
Scott’s alleged intoxication caused or contributed to, the
accident. No blood tests were adm nistered to determ ne whet her
Scott was under the influence of any drugs, and we are left to
assunme the effects of his alleged ingestion of OxyContin or
Al parzolam The record reflects that nore than adequate tine
was provided to produce such evidence if any existed. No
attenpt was nmade, for instance, to follow up on the subpoenaed
medi cal records. Even if Scott did take OxyContin or
Al parzolam there is sinmply no proof in the record that his
i ngestion of these drugs had any inpact on causing the accident.

The judgnent is affirmed.
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