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BEFORE: TACKETT AND VANMETER, JUDGES; M LLER, SEN OR JUDGE.'!
TACKETT, JUDGE: MIlton M Ritchie appeals fromthe denial of
his petition for a wit of prohibition against the Bourbon
District Court, Hon. Mary Jane Phelps, in a probate nmatter

before that court. R tchie sought extraordinary relief fromthe

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



circuit court, arguing that the District Court was acting
outside of its jurisdiction in ordering an accounting of the
assets of the estate of Oa M Ritchie, his grandfather. Since
an action has commenced in circuit court requesting the sane
relief, and our decision will have no inpact on either party, we
hold this matter to be noot.

MIton Ritchie becane executor of his grandfather's
estate after he filed a petition for probate of the will and for
t he appoi ntment of an executor in June 2003. |n Septenber,
2003, MIton filed an inventory of the estate assets, totaling
$124,461.46. |In Cctober, Kevin and Keith Ritchie, also
grandsons of Ora Ritchie and naned in the will as equa
beneficiaries, filed a notion for an accounting of the estate's
assets, alleging that they believed that MIton had not |isted
all the assets and that MIton had given hinself thousands of
dollars while their grandfather was alive. The district court,
over MIton's objection, granted the notion. MIlton then filed
a petition in the circuit court for a wit of prohibition,
requesting extraordinary relief fromthe court's action and
alleging that the district court had no jurisdiction to order
the relief requested by the other heirs. The circuit court
denied that petition, holding that the district court had
exclusive jurisdiction over probate matters until an adversary

proceeding was initiated. This appeal followed.



We note at the outset that since this appeal was
filed, Kevin and Keith Ritchie have now initiated an adversary
proceeding in the Bourbon Crcuit Court, alleging that MIton
violated his fiduciary duties. Though the outcone of the
present action will have no inpact on the ultinmate resolution of
t he underlying dispute, the Attorney CGeneral, witing on behalf
of Judge Phel ps, urges us to review this matter as one capable
of repetition yet evading review. W disagree.

A wit of prohibition my be granted upon a show ng
that the I ower court is proceeding or is about to proceed
outside of its jurisdiction and that there is no renedy through

application to an internediate court. Kentucky Farm Bureau Ins.

Co. v. Wight, 136 S.W3d 455 (Ky. 2004), citing Bender v.

Eaton, 343 S.wW2d 799 (Ky. 1961). MIlton Rtchie argues that
the district court acted outside of its jurisdiction by ordering
t he accounting, basing his argunment on the anmount in controversy
[imts on the jurisdiction of the district court, which KRS
24A.120(1)(a) sets at four thousand dollars. Because Kevin and
Keith Ritchie "are accusing the Appellant of intentional and/or
tortuous [sic] actions resulting in damages of at | east
$47,000,"2 then the district court has no jurisdiction over the
matter, which nust instead be litigated in circuit court.

Exactly what an "adversary proceedi ng" may be is sonewhat

2 pppellant's Brief at 5.



nebul ous. "The concept of 'adversary proceeding’ is a puzzle to

courts as well as practitioners.” Millins v. First Anmerican

Bank, 781 S.W2d 527, 529 (Ky. App. 1989). In the Milins case,
this Court stated that "the district court's jurisdiction over
probate matters continues until such time as a suit is filed in
circuit court under a statute authorizing such filing." Id. The
Attorney General argues that the power to order an accounting
must be inherent in the district court as part of its
jurisdiction over probate matters. But because the request for
an accounting is inextricably intertwwned with the allegation of
breach of fiduciary duties both as executor of the estate and as
attorney-in-fact while the testator was alive, we do not believe
that this case is an appropriate one to nmake such a statenent.

Since the heirs have filed an action in circuit court
requesting the sane relief as requested of the district court,
there is no justiciable controversy here. Qur hol ding woul d not
affect the substantial rights of either party, as the district
court lost jurisdiction once the adversary proceedi ng began. W
therefore dismss this appeal as noot.

The appeal is dism ssed.

ALL CONCUR

ENTERED: August 5, 2005 /s/ Julia K Tackett

JUDGE, COURT OF APPEALS
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