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BEFORE:  BUCKI NGHAM AND JOHNSON, JUDGES; EMBERTON, SENI OR JUDGE. ‘!
EMBERTON, SENIOR JUDGE: In January, 2003, Kevin and Kat hl een
Hender son entered into a sales and purchasing contract for the
purchase of real property owned by Herman and El ai ne Fentress

for a purchase price of $126,500. The contract further stated
that its enforceability was conditioned on the property

apprai sing at that amount. After the property failed to

apprai se for the purchase price and several offers and counter-

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



offers were nade and rejected, the Hendersons filed the present
action seeking a return of their $2,000 deposit, costs, and
reasonabl e attorney’'s fees. The sole issue raised concerns the
court’s award of attorney’s fees in the anount of $2,500.

The contract contains two provisions pertinent to this
appeal. The first specifically addresses attorney’ s fees and
states: “In the event a lawsuit is filed to enforce any term of
this agreenent, the losing party agrees to pay the reasonable
attorney fees of the successful party in the litigation.” The
second provides that the deletion, alteration, or
unenforceability of any provision of the contract, “shall not
affect the enforceability” of the contract. Although courts are
permtted to exercise discretion to award attorney’s fees when
equity warrants, attorney’s fees are generally not allowable in
t he absence of a statute or contract expressly providing they be
awarded.? In this case, the contract specifically provides for
such fees and | eaves no roomfor interpretation. The provision
unanbi guously states that the fees can be recovered by the party
prevailing in any litigation to enforce the contract.?

The contract is a standard real estate contract
cont ai ning no provision that offends public policy or any

statute. The Fentresses concede this point. The argunment is

2 Batson v. Cark, 980 S.W2d 566, 577 (Ky.App. 1998).

3 First Commonweal th Bank of Prestonsburg v. West, 55 S.W3d 829 (Ky. App.
2001).




made, however, that the circuit court declared that the contract
was “null and voi d’ because the property did not appraise for
t he amount of the purchase price and, therefore, the entire
contract, including the attorney’s fees provision, is not
enf or ceabl e.

The circuit court’s use of the words “null and void”

is misplaced. In Conmonwealth v. Wiitworth* the court expl ai ned

that the term*“void’, although it has a nunber of definitions,
generally neans that a contract is useless, ineffective or
lacking in legal force or validity. And while often used

together, “void” and “null” appear in Blacks Law Dictionary to

be synonynmous. A contract is void ab inititio when it seriously
of fends |l aw or public policy as opposed to one that is nerely
voi dabl e at the election of one party to the contract.”®

There is no factual or |egal basis on which the court
could find the entire contract void; it does, however, contain a
condi tion precedent that, when unsatisfied, rendered the
agreenent to purchase the property unenforceable. Wen a
condition precedent to the performance of a real estate contract

fails, the contract to sell and purchase will not be enforced

4 74 S.W3d 695 (Ky. 2002).

> |d. at 700.



and the deposit refunded.® There is no dispute that the property
appraised for less than the sale price. Wile the reasoning of
the circuit court could have been nore legally accurate wth the
om ssion of the ternms “null and void”, it properly held that the
Hendersons were entitled to a refund of their $2,000 deposit.
The attorney’'s fees provision in the contract is
obvi ously separable fromthat binding the parties to the sale of
the property. Wien the litigation ensued over the return of the
deposit noney and the Hendersons were successful, both
conti ngencies were net as agreed upon by the parties. Although
t he provision binding the parties to the sale and purchase of
the property is not enforceabl e because a condition precedent
has not been satisfied, all conditions precedent to the
enforcenent of the attorney’s fees provision have been net and
the circuit court properly enforced that provision.’

The judgnent of the Christian GCrcuit Court is

af firnmed.

ALL CONCUR
BRI EF FOR APPELLANT BRI EF FOR APPELLEE
J. Mchael Hearon James T. Kane
DEATHERAGE, MYERS, SELF, & LAW OFFI CES OF STEPHEN
LACKEY UNDERWOOD
Hopki nsvi |l | e, Kent ucky Hopki nsvi |l | e, Kent ucky

6 See Hopkins v. Performance Tire & Auto Service, 866 S.W2d 438, 441
(Ky. App. 1993).
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See Lewis by Lewis v. West Anerican Ins. Co., 927 S.W2d 829 (Ky. 1996).
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