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BEFORE: DYCHE, SCHRODER, AND VANVETER, JUDGES.

VANMETER, JUDGE: This is an appeal froma summary judgnent

entered by the Fleming Crcuit Court in favor of the defendant

in a case alleging outrage/intentional infliction of enotiona

distress (I1ED). For the reasons stated hereafter, we affirm
Appel l ants are the parents and siblings of Jerony

Keith Fryman, who was a Flem ng County Hi gh School senior when



he was killed in an autonobile accident on Novenber 7, 2001.
Appel l ee Charles Masters was a teacher who had Jerony in a
freshman bi ol ogy cl ass several years earlier. Masters testified
by deposition that Jerony had cursed himon at |east two
occasions, and that Jerony and other students had made comments
on several occasions which suggested to Masters that Jerony was
i nvolved in drug use.

Several days after Jerony’s funeral, a nenori al
servi ce was schedul ed at the high school and the school’s flag
was |owered to half-mast. According to appellants’ brief:

That norning at school, as reported by the

Fl em ng County and Maysvill e newspapers,

with reference to the nenorial service for

Jerony, Masters told his hone room students

“that he woul d not be cel ebrating Jerony’s

life but would cel ebrate his death,” and,

t hat :

“He was not hing but a drug deal er and

terrorist the whole tinme he was at

Fl emi ng County Hi gh School. He had no

respect for nme and | have none for

him”
According to appellants, Masters also nade simlar statenents to
ot her teachers and school enployees. It is undisputed that
al t hough Masters did not nake any of the statements directly to
appel l ants, runors of the statenments were reported to them by
numer ous ot her people. Further, the newspapers evidently

reported that students staged a wal kout and protest until

Masters |l eft the school. Masters did not return to the school,



and he ultimately resigned his teaching position. Appellants
assert that Jerony “had no record of acts or charges of any kind
related to drugs, weapons, violence, or ‘terroristic acts.’
Masters knew this and admitted that he had no basis for these
statenents about the boy.”

Masters admtted by deposition that he expressed to
several teachers his opinions about the school’s response to
Jerony’s death, including that it was unlawful to lower the flag
to half-mast in nmenory of a student. He also admtted that he
specifically expressed to his honeroom students

that I would not cel ebrate [Jerony’s] death,

that | think that this whol e thing was

turning into a celebration every tine

soneone died, and did not — and amcertain

that | was asked in honmeroom by one of ny

students, but | cannot recall which one, M.

Masters, well how do you feel about al

this, and that was ny response, but |

definitely did not say that I was going to

celebrate his death, | said specifically I

woul d not cel ebrate his death.
Masters admtted that he “may have” referred at that tine to
Jerony as being a drug user, but that he did not know whet her he
referred to himas being a drug dealer. Further, he admtted to
having referred to Jerony as a “terrorist” based on Jerony’s
al | eged use of threatening | anguage to teachers.

Appel lants filed the action bel ow agai nst Masters, the

Fl emi ng County Board of Education, and other schoo

adm nistrators, asserting clainms of outrage/llED. After all the
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def endants but Masters were dismssed fromthe action, Msters
sought summary judgnent on the ground that under Kentucky | aw,
liability for outrage/llED does not extend to third parties.
The trial court agreed and granted summary judgnent in favor of
Masters. This appeal followed.
The tort of outrage/lIED is described in the
Rest at enent (Second) of Torts 8 46 (1965) as foll ows:
(1) One who by extreme and outrageous
conduct intentionally or recklessly causes
severe enotional distress to another is
subject to liability for such enotiona
distress, and if bodily harmto the other
results fromit, for such bodily harm
(2) \Were such conduct is directed at a
third person, the actor is subject to
liability if he intentionally or recklessly
causes severe enotional distress
(a) to a nenber of such person’s
i mediate famly who is present at the
ti me, whether or not such distress
results in bodily harm or
(b) to any other person who is present
at the time, if such distress results
in bodily harm
The Kentucky Suprenme Court recognized the tort of outrageous

conduct in Craft v. Rice,! wherein it adopted subsection (1), but

not subsection (2),2 of Section 46 of the Restatenent. Panels of

1 671 S.W2d 247, 251 (Ky. 1984).

2 ANlen v. Cenons, 920 S.W2d 884, 886 (Ky.App. 1996). See also Stringer v.
Wal -Mart Stores, Inc., 151 S.W3d 781 (Ky. 2004); W/l hoite v. Cobb, 761
S.W2d 625 (1988).



this court have subsequently “declined to address subsection (2)
because that is a function nore properly addressed to our

court of last resort[.]”3
Here, even if we view the evidence in the |ight npst
favorable to appellants, Masters was entitled to judgnent as a

matter of |aw ¢

As Masters argues on appeal, although Section
46(1) of the Restatenent does not specify that outrageous
conduct under that subsection nust be directed toward a
plaintiff in order to be actionable, that fact is inplicit in a
readi ng of Section 46 as a whole, since otherwi se there would be
no reason for the existence of subsection (2) addressing the

out rageous conduct which is directed toward sonmeone ot her than
the plaintiff.

The record shows that it is undisputed that appellants
were not present when Masters made his of fensive comments, and
that none of the statenments referred to any of the appellants in
any way. Instead, all of the coments pertained to Jerony, who
was deceased and therefore obviously not present when they were
made. Thus, regardl ess of whether Masters’ comments could be
descri bed as extrenme and outrageous, and regardl ess of whet her

appel l ants | ater becane aware of the comrents through hearsay,

it is clear as a matter of |law that the comments are not

3 Allen, 920 S.W2d at 886.

4 See CR 56.03.



actionabl e as outrageous conduct for purposes of Section 46(1)
of the Restatenent, and that they are therefore not actionable
under present Kentucky |aw. ®> Mreover, even if Kentucky courts
expanded their adoption of Section 46 of the Restatenent to
i ncl ude subsection (2), as a matter of |aw Masters’ behavi or
still would not be actionable since none of the plaintiffs were
present when Master’s comments originally were nmade.

The court’s summary judgnment is affirned.

SCHRODER, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS I N RESULT ONLY.

BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE
Douglas M1l er JoEllen S. McConb
Cynt hi ana, Kent ucky Lexi ngt on, Kent ucky

5 See Mneer v. WIllians, 82 F.Supp.2d 702, 707 (E.D.Ky. 2000).
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