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M LLER, SENIOR JUDGE: Tommy Collins and Sandra Col |l i ns appea
froma judgnment of the Floyd Grcuit Court in a case tried by
deposition pursuant to Ky. R GCv. P. (CR) 43.04 which
determ ned that the appellees had acquired title to a disputed

area of property by virtue of adverse possession. On appeal,

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



t he appellants contend that the appellees failed to neet the
criteria to have obtai ned ownership of the property by adverse
possession. For the reasons stated below, we affirm

In Novenber 1977 Brenda Crisp and CGeorge Crisp
purchased a tract of land in Floyd County situated a short
distance fromDrift H Il Road. The residence faces northwest
and the northwest property line of the tract is set back from
Drift H Il Road approximately 70 feet. A gravel driveway runs
fromDrift H Il Road toward the residence. A gravel parking
area is distinguishable directly in front of the residence.

Brenda and George separated from January 1987 unti |
Cct ober 1987, during which period the residence was vacant.
George Crisp died in 1999, Brenda noved, and the residence was
enpty for a brief period; however, either her brother or her son
has occupi ed the residence nore or |ess continuously since that
time. Brenda is currently married to appellee Stanley Stephens.

Brenda testified that since the Crisps noved onto the
property in Novenber 1977 the famly has used the driveway to
access the residence and have parked their vehicles in the
parking area directly in front of the structure. Brenda stated
that she was told that the disputed area was part of the
property she had originally purchased, and that she has occupi ed

and treated the area as her own property since Novenber 1977.



Brenda also testified that the driveway fromDrift Hill Road is
the only way to access her property

Tomry Col lins and Sandra Collins own a tract of
property adjacent to the Crisp property. Their property fronts
Drift H Il Road. Their deed and the only survey introduced into
the record indicate that they possess legal title to the
di sputed property. The disputed property forns roughly a right
triangle with one | eg running southeast the approxinmately 70
foot length of the Collins’ property fromDrift Hll Road to the
corner of where it adjoins the Crisp property. This leg forns
t he boundary between the di sputed property and the Collins
property. Brenda testified, and the appellants do not dispute,
that at one tinme a fence ran the length of this line, as though
to define a boundary placing the disputed property on the Crisp
side of the boundary line. The other |eg runs southwest the
approximately 70 foot distance of the northwest perinmeter of the
Crisp property. The triangle is conpleted by the approxi mately
110 foot line running fromDrift H |l Road to the southwest
corner of the Crisp property line. Based upon these di nensions,
the triangl e enconpasses an area of approxinately 2,450 square
feet.

The appellants, for the nost part, acknow edge t hat
Brenda has used the property as she clains. However, they

contend that the use was perm ssive up until 1999, when George



di ed and her brother noved into the residence. The appellants
al so argue that the only acts done by the appell ees over any
period of tinme was to park their vehicles on the property and
this does not give rise to a claimof adverse possession. The
appel l ants al so all ege that because the property was |eft
unoccupi ed during the Crisp’s brief separation and for a short
period followi ng George’ s death, Brenda' s use of the property
cannot ripen into ownership by adverse possession because the
appel | ees’ occupati on was not continuous. The appellants
contend that Brenda can access her property through the back
way, and that their predecessor in title did so.

This case was tried by deposition. 1In such cases,
even though the trial court did not have the opportunity to
observe the witnesses to judge their credibility, neverthel ess,
we defer to the trial court’s findings of fact and will disturb

same only if clearly erroneous. CR 52.01; Vanover-May v. Marsh,

793 S.W2d 852, 854 (Ky.App. 1990). On the other hand, we

review the trial court’s conclusions of |aw de novo. GCinelli v.

Ward, 997 S.W2d 474, 476 (Ky.App. 1998).

The findings of fact and concl usions of | aw made by
the trial court in this case were mnimal. Relevant to our
di scussion are the follow ng portions of the trial court’s Apri

20, 2004, judgnent:



Fi ndi ngs of Fact

6. The defendants and those acting through
t hem have excl usively occupi ed, used and
clainmed the area in dispute since Decenber
1977.

7. Neither the plaintiffs or their
predecessor have occupi ed or made vi able
claimto the disputed area prior to their
awsuit in 2002.

CONCLUSI ONS OF LAW

The def endants have successfully defended
this action on the basis of adverse
possessi on.

JUDGVENT

Based on the foregoing, the plaintiffs’
conplaint is DISMSSED. Title to the

di sputed area as shown on the survey map
filed in the record hereof be and hereby is
vested in the defendant, Brenda Crisp

St ephens, by reason of adverse possession
thereof for the statutory period.

One nmay obtain a perfect title to real property by

adverse possession for the statutory period of tine of fifteen

years even when there is no intention by the adverse possessor

to claiml

413.010; Tartar v. Tucker, 280 S.W2d 150, 152 (Ky. 1955).

and not belonging to him Kentucky Revised Statutes

There are,

sati sfi ed,

however, five elenments, all of which nust be

bef ore adverse possession will bar record title:

possessi on nust be hostile and under a claimof right,

2)

it

1)



must be actual, 3) it nust be exclusive, 4) it nust be

continuous, and 5) it nust be open and notorious. Appal achi an

Regi onal Heal thcare, Inc. v. Royal Crown Bottling Co., Inc., 824

S.W2d 878, 879-880 (Ky. 1992). The party claimng title
t hrough adverse possession bears the burden of proving each

el ement by clear and convincing evidence. Phillips v. Akers,

103 S.W3d 705, 709 (Ky.App. 2002).

The appel l ants contend that the appellees’ occupancy
of the disputed area did not arise to a | evel of adverse
possession on the basis that the only activity done over any
period of tinme has been to park their vehicles there.

This claimis contrary to the trial court’s finding
that the appellees “and those acting through them have
excl usively occupi ed, used and clained the area in dispute since
Decenber 1977.” We believe that the trial court’s finding is
not clearly erroneous in that it is supported by substantia
evi dence under the clear and convi nci ng standard.

Brenda testified that she and George were told when
t hey bought the property that the disputed property went with
their tract. Indeed, at the time of the purchase a fence |ine
clearly defined a division between the properties wth the
di sputed area within the Crisp boundary. She testified that
they used the driveway to access their property and parked their

vehicles in the area in front of the residence. Tomy, in his



deposition testinony, essentially agreed with this, but alleged
that the use was perm ssive, an assertion which Brenda deni ed.
However, as opposed to the allegation that the disputed property
was used nerely for a driveway and for parking, Brenda testified
that the famly used the property as essentially their front
yard, and treated and maintained it as such. As the fact-
finder, it was the trial court’s prerogative to believe this
testinmony, which we construe it to have done.

The trial court’s finding that the appellees
excl usi vely occupi ed, used and clained the area in dispute since
Decenber 1977 is supported by substantial evidence and is not
clearly erroneous under the clear and convinci ng standard.

The appel l ants al so contend that the appellees’ claim
of adverse possession nust fail because the appellees “did not
hol d the property continuously and uninterruptedly for the

fifteen year statutory period.” Citing Lyle v. Hol man, 238

S.W2d 157 (Ky. 1951) and Stephens v. Kidd, 181 S.W2d 688 (Ky.

1944), the appellants claimthat the standard to conply with the
“continuously” elenent requires that the disseisor occupy the
property for every hour of every day, or at |east every day.

The appel | ants argue that Brenda and George’s nine-nonth
separation fromJanuary 1987 until COctober 1987, during which
time the prem ses were unoccupied, interrupted the continuity of

their occupation of the property. Simlarly, the appellants



argue that Brenda' s vacating of the prem ses for a short tine
follow ng George’s death breached the continuous prerequisite.

The requi rement of continuous occupancy is a
sound one. However, it does not mean that

t he di sseisor in person need be present on
the premses at all tines. The nature and
requi red continuity of adverse possession is
expl ained in Conbs v. Ezell, 232 Ky. 602, 24
S.W2d 301. It was there held continuous
occupancy did not require that any person
need |live on the land. The inportant
consideration is whether or not the physical
use of the property by the owner or his
representative, the erection of structures,
or the keeping of chattels thereon
denonstrates that he is asserting doni nion
over the property. It was pointed out that
after one has gone into adverse possession,
its continuity may be broken by: (1) an act
of the real owner; (2) intrusion of a
stranger; or (3) abandonnent by the
occupant. See also 1 AmJur., Adverse
Possessi on, Section 168.

Thonpson v. Ratcliff, 245 S.W2d 592, 593 (Ky. 1952).

Brenda testified that during her 1987 separation and
during the brief vacancy of the residence follow ng George’s
death that the utilities remained on the residence and indicated
that, except for the vacancy of the residence, there was no
change to her occupancy and claimto the disputed property.

We do not believe the rigid rule contained in Lyle and
Kidd is applicable in this situation. The nere vacating of the
residence did not interrupt the occupation of the disputed area
under the facts of this case. Under the appellants’ theory, the

nere vacating of the home for, for exanple, a two-week vacation



woul d interrupt the continuity of the occupation. W do not

construe Lyle and Kidd as so hol di ng.

For the foregoing reasons the judgnent of the Floyd

Crcuit Court is affirned.
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