RENDERED: MAY 13, 2005; 10:00 A M
NOTI' TO BE PUBLI SHED

Conmmomuealth Of Kentucky

@Conurt of Appeals
NO. 2004- CA- 000902- MR

W LLI AM DALE DUNCAN APPELLANT

APPEAL FROM MUHLENBERG Cl RCUI T COURT
V. HONORABLE DAVI D H. JERNI GAN, JUDGE
ACTI ON NOS. 97-CR-00105 & 98- CR-00038

COMMONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

Kk Kk Kk Kk kK
BEFORE: GUI DUGLI and TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.‘!
EMBERTON, SENIOR JUDGE: W/ Iliam Dal e Duncan appeals fromtwo
April 8, 2004 orders of the Mihlenberg Circuit Court denying his
notions for post-conviction relief. Appellant Duncan maintains
that he was entitled to relief on the basis that the indictnents
underlying his convictions on two separate charges of escape and

of being a first-degree persistent felon were defective and

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of

the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



insufficient to support judgments based upon his guilty pleas to
those offenses. He also nmaintains that the trial judge erred in
denying his request for findings of fact and conclusions of |aw
as to the denial of his post-conviction notions. Finding no
error in the decision of the trial judge concerning any of the
notions at issue in this appeal, we affirm

On February 17, 1998, appellant entered a guilty plea
to one count of escape and to being a second-degree persistent
felon in exchange for the Commonwealth’s offer to reduce the
| atter charge fromone of first-degree persistent felony
of fender. In accordance with that plea, he was sentenced on
March 9, 1998 to five years’ inprisonnent on the escape charge,
enhanced to ten (10) years by virtue of the persistent felon
conviction. That judgnent also remanded appellant to jail.
Approxi mately four days |ater, on March 13, 1998, appell ant
agai n escaped fromjail and was subsequently indicted on charges
of first-degree escape and PFOI. After entering a guilty plea
to those charges, appellant was sentenced on June 15, 1998, to
ten (10) years’ inprisonnent on the escape charge, enhanced to
twel ve (12) years pursuant to the first-degree PFO count. That
sentence was ordered to run consecutively with the March 9,
1998, sentence.

On August 6, 1999, appellant filed an RCr 11.42

notion alleging that his appoi nted counsel had been ineffective
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in, anong other things, failing to nove to quash an indictnent
which was allegedly void on its face. Appellant did not appea
fromthe order denying the RCr 11.42 notion. On April 5, 2004,
appel lant filed a CR 60.02 notion seeking relief fromthe sane
judgnents on the basis that both indictnents were fatally flawed
in failing to sufficiently identify the prior felonies on which
the PFO charges were predicated. The trial judge denied the CR
60. 02 notion, as well as subsequent CR 59.05 notions and notions
for specific findings on the denial of the CR 60.02 notion. A
review of the record makes clear that there is no basis for
di sturbing the decision of the trial judge as to any of these
noti ons.

First, the Commonweal th quite properly argues that the
relief sought in the CR 60.02 notion is precluded by the

rationale set out in Gross v. Commonweal t h? regardi ng successive

post - convi ction notions:

The structure provided in Kentucky for
attacking the final judgnment of the trial
court in a crimnal case is not haphazard
and overl appi ng, but organi zed and conpl ete.
....[CR 60.02] is for relief that is not
avai |l abl e by direct appeal and not avail able
under RCR 11.42.

The Gross court made abundantly clear that final resolution of

an RCr 11.42 notion, or the waiver of the opportunity to | odge

such a notion, “forecloses the defendant fromraising any

2 648 S.W2d 853, 856 (Ky. 1983).



guestions under CR 60.02 which are ‘issues that could reasonably
have been presented’ by RCr 11.42 proceedings.”® Thus, because
the alleged defects in the indictnments was an issue raised in
appel lant’ s previous RCr 11.42 notion, the failure to appea
fromthe denial of that notion operates as a procedural bar to
t he prosecution of the CR 60.02 notions at issue in this appeal.
Furt hernore, appellant waived the issue of defective
indictments by his election to enter unconditional pleas of
guilt to the charged offenses. It is very well-settled that the
entry of an unconditional plea of guilt waives all defenses
other than that the indictnent failed to charge an offense.* An
indictment is sufficient if it “fairly inforns the accused of
the nature of the charged crinme, without detailing the formerly
“essential’ factual elenents.”® The fact that an indictment is
i nconpl ete or defective does not nean it fails to charge an
of fense. Rather, failure to supply the factual underpinnings of
the offense is precisely “the type of defect that can be cured
at the trial level and nust be raised by notion before trial in

accordance with RCr 8.18."°6

1d. at 857.

Centers v. Commonweal th, 799 S.W2d 51 (Ky.App. 1990).

Thomas v. Conmmonweal th, 931 S.W2d 446, 449 (Ky. 1996).

6 1d. at 450.



Accordingly, there was no error in the denial of
appellant’s CR 60.02 notions. Nor did he suffer prejudice in
the failure of the trial judge to enter specific findings of
fact and concl usions of |aw concerning the denial of those
nmotions. The judgnent of the Muhlenberg Grcuit Court is

therefore in all respects affirned.
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