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COVMBS, CHI EF JUDGE: Charles D. Eapnon appeals froma judgnent
of the Kenton Circuit Court following his conviction by a jury
of first-degree trafficking in a controlled substance (cocai ne)
and trafficking in marijuana. He was sentenced to serve five

years in prison. Eapnon argues that he was deprived of a fair

! Seni or Judge John D. Mller, sitting as Special Judge by Assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



trial due to nunerous errors -- none of which was preserved for
appellate review. Finding no error, we affirm

On Septenber 12, 2003, police officers were di spatched
to the area around Boxwood Avenue in | ndependence, Kentucky, to
investigate an altercation involving a group of young nen. The
of ficers had been inforned that a mal e passenger in a bl ack
Chevrolet Beretta with tenporary plates had brandi shed a handgun
and had threatened to shoot another individual. Police officers
M chael Richman? and M chael difton |ocated the vehicle and nade
a stop.

After explaining the reason for the stop, the officers
asked perm ssion to search the interior of the car. The driver,
Jimry Collins, consented to the search but advised that the car
did not belong to him Eapnon, who was sitting in the front
passenger seat, told the officers that the car bel onged to him
he, too, consented to a search of the vehicle. He later told
the officers that the title to the car was in his grandnother’s
name.

Collins, Eapnon, and a fifteen-year-old nale sitting
in the back seat were asked to exit the vehicle; they were then
subj ected to a pat-down search of their persons. The officers

uncovered no weapon or other contraband at that tinme. After the

2 There is sone confusion in the record as to the correct spelling of this
officer’s nane. In the briefs, it appears as “Richnond.” H's own reports and
citations in the record are signed as “Richnman,” the spelling that we have

el ected to use throughout this opinion.
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search of the interior of the car reveal ed nothing, the officers
asked perm ssion to search the trunk. Eapnon agai n consented
and unl ocked the trunk with a key that was attached to a chain
around his neck. After opening the trunk, Eapnon began noving

t hi ngs around. He was asked by the officers to step away from
the car. The officers immedi ately observed a bag cont ai ni ng

cl ot hi ng, which Eapnon identified as his. They then |ifted the
carpet and searched the spare tire well and found anot her bag
containing a | arge chunk of cocaine, marijuana, digital scales,
and plastic zip | ock baggi es.

Eapnon and Collins were placed under arrest and were
charged with trafficking in marijuana and cocai ne. A second
search of their persons reveal ed that each possessed a | arge sum
of noney. Eaprnon had $841 in his pockets; Collins was carrying
$203.

Prior to trial, Eapnon filed a notion in limne in
whi ch he sought to suppress the introduction of the police
reports and the citations generated as a result of the traffic
stop. The notion was granted. Because no gun was found in the
car, it was not nentioned at trial as the specific reason for
the initial stop of the vehicle. As background, the officers
nmerely explained to the jury that they were responding to a
report of an altercation or disorderly conduct in the Boxwood

area involving a black Beretta.



Eaprmon did not testify in his own defense. He offered
instead the testinony of several witnesses to establish that the
car did not belong to him (contrary to what he had all egedly
told the police) but that it was actually owned by his co-
defendant, Collins. Three of Eapnon’s friends testified that
they saw Collins driving the Beretta for several days
i mredi ately preceding the incident. Barbara Eapnon, the
appel l ant’ s grandnot her with whom he resided, told the jury that
she had purchased the Beretta for $600 from Jordan’s Auto Repair
on Septenber 6, 2003. Wthin days of the sale, a knocking noise
in the car caused her to becone dissatisfied with the
aut onobile. She put a “for sale” sign on the car and parked it
in her driveway. She testified that Collins saw the sign in the
car while visiting her grandson and offered to buy it from her
for $800. She stated that she gave himthe title to the vehicle
and the only set of keys.

Testifying in his own defense, Collins denied having
made any agreenent with Ms. Eapnon for the purchase of the
Beretta or having ever driven the vehicle prior to the night of
his arrest. He said that he was driving on the night in
guestion because Eapnon called and asked himto drive himaround
as Eapnon’s driver’'s |license was suspended and there were a | ot
of police on the streets. He said that he net Eapnon and

Eapron’s girlfriend at a service station where he left his car.
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After they took the girlfriend home, Eapnon got a call on his
cell phone telling himabout an altercation involving anot her of
his friends in the Boxwood area.

Collins, who had recently graduated from hi gh school,
testified that he had never been in any trouble before and
deni ed having any know edge that there were drugs in the trunk
of the car. Collins’s nother testified that she had never seen
her son driving the Beretta. She also testified that she and
her husband had transferred one of their cars to himand that he
was still making the paynents on that vehicle. Because Collins
wor ked only sporadically, she testified that he coul d not
possi bly have had enough noney to buy yet another car from Ms.
Eapnon.

The jury found Collins guilty of possession of cocai ne
and possession of marijuana. It recommended a sentence of one
year. The jury found Eapnon guilty of trafficking in both
cocai ne and marijuana and recommended a sentence of five years.
Eapnmon was formally sentenced on April 12, 2004. This appea
f ol | owed.

On appeal , Eapnon argues that the trial court erred by
all owi ng the prosecutor and Dennis Al erding, counsel for his co-
defendant, Collins, to conmment on his failure to testify. He
contends that he was denied the rights guaranteed by the Fifth

Amendment to the United States Constitution, Section El even of



t he Kentucky Constitution, and KRS® 412.225 when both attorneys
made comments during closing argunents conprom sing his right to
remain silent.

Attorney Al erding nmade the first coment that arguably
mandates a reversal of his conviction according to Eapnon.
During his summation on behalf of Collins, Al erding stated:

Now, |’m not a prosecutor and |’ m not
here to convict Eapnon. Maybe one of
Eaprmon’s friends put [the drugs] in [the
vehicle]. Mybe soneone el se borrowed this
car. Maybe [the drugs] were there when they
bought [the car] from Jordan’s Auto Sal es.
How do | know?

We are in Anerica where nobody takes
responsibility for anything. It’s a darn
sad thing when Eapnon is now trying to nake
the inplication that [Collins]-- with no
[crimnal] record and no drug invol venent --
i s sonehow involved in a drug case. That's
ridiculous. [Collins] took the stand; he
told you what he knows; he told you about

hi msel f; he told you about his life. Now,
you don’t have to take the stand but you
ought to get sonme points for taking it.
[Collins] took it, he told you, and if you
don’t |ike what he said, convict him
(Enmphasi s added.)

In his summation, the prosecutor responded to Alerding’ s
argunent as foll ows:

M. Alerding has tal ked a | ot about the
acceptance of responsibility. How all that
goes. No one is going to step up to the
plate — no one who is facing a sentence of
five to ten years in the state penitentiary

3 Kent ucky Revised Statutes.



— and accept responsibility and say, *Send

me to prison.” Nobody is going to say that.

But they sure as heck are going to try to

ook and try to pin it on sonme one else — in

a heartbeat. “Don’t convict nme. Send that

person to prison. He had the vehicle. He

had control over it. He knew the stuff was

in there. It was his scales, his baggies,

his cocaine, his marijuana. Not mne. Send

t hat person to prison.” (Enphasis added.)

Eapnon argues that both of these statenents constitute
a flagrant violation of his right to remain silent. He admts
that he neither objected to these comments nor requested an
adnonition or any other relief fromthe trial court. The issue
is, therefore, unpreserved. RCr* 9.22. Neverthel ess, Eapnon
argues that the comments resulted in a manifest injustice
warranting a reversal of his conviction pursuant to the pal pable
error rule, RCr 10. 26.

Despite the fact that Eapnon failed to preserve this

i ssue properly for appeal, we have exam ned his claimand hold
it to be entirely lacking in nerit. It is a settled principle
that neither the Commonweal th nor a co-defendant nay intrude

upon a defendant’s right to remain silent and to refrain from

testifying at trial. Bradley v. Commonweal th, 261 S.W2d 642

(Ky. 1953); Luttrell v. Commonwealth, 554 S.W2d 75 (Ky. 1977).

However, when reviewed in context, neither statenent inplicated

4 Kentucky Rules of Crinminal Procedure.

-7-



Eaprnon’s constitutional or statutory rights with respect to
sel f-incrimnation.

A review of the prosecutor’s summation reveals that he
did not refer to Eapnon’s silence. Instead, his “step up to the
pl ate” remarks were nmade in direct response to Attorney
Al erding’s argunent about accepting responsibility in |lieu of
condoni ng the blanme-shifting trial strategy enployed by both
defendants. It was a proper argunment under the circunstances.

Haynes v. Commonweal th, 657 S.W2d 948 (Ky. 1983).

Rat her than commenting on Eapnon’s silence, Alerding
focused on the fact that Collins, his client, did elect to
testify. In highlighting his owm client’s willingness to take
t he stand, counsel may have caused the jury incidentally to
contrast the choices nmade by Eapnon and Collins in litigating
t he case. However, in seeking due credit for Collins, Attorney
Alerding did not specifically invite the jury to convict Eapnon
of trafficking because of his failure to testify. Eapnon’s
silence spoke for itself by the very contrast with Collins’s
testinmony. Alerding did not violate Eapnon’s constitutiona

right to remain silent. See, U 'S. v. Robinson, 485 U S. 25, 33-

34, 108 S.Ct. 864, 99 L.Ed.2d 23, 32 (1988).
Even if Alerding s closing argunent tangentially had

i npl i cated Eapnon’s exercise of his rights, we are not persuaded



that the cormments resulted in a degree of prejudice that woul d
warrant reversal under RCr 10. 26.

A pal pabl e error which affects the
substantial rights of a party may be

consi dered by the court on notion for a new
trial or by an appellate court on appeal,
even though insufficiently raised or
preserved for review, and appropriate relief
may be granted upon a determ nation that
mani fest injustice has resulted fromthe
error.

When invoking relief under this rule, a defendant nust
show t hat there was a substantial possibility that the result of
the trial would have been different had the error not occurred.

Castle v. Commonweal th, 44 S.W3d 790, 794 (Ky.App. 2000). In

this case, the jury was aware that Eapnon did not testify.
Additionally, the trial court took care to instruct the jury not
to draw any adverse inference of guilt fromhis failure to
testify. Finally, a review of the record reveals that the
evi dence of Eapnon’s guilt was overwhel m ng: Eapnon not only
had access to the vehicle, but he carried the sole key to the
trunk around his neck. Thus, we are not persuaded that Collin’s
attenpt to showcase his willingness to testify at trial resulted
in a mani fest injustice to Eapnon as contenplated by RCr 10. 26.
Eapnon next argues that that the trial court erred in
all owi ng the Cormonweal th to question the arresting officer

about the noney found on his person. Eapnon has not chall enged



the legality of the traffic stop. However, he contends that the
pat -down search of his person that uncovered $841 in cash

exceeded the scope of a search permtted by Terry v. Chio, 392

US 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). Accordingly, he
argues that it should have been suppressed.

This issue al so has not been preserved for review
The trial court was not given the opportunity to consider the
suppression of this evidence since Eapnon filed no notion to
suppress nor did he object to the introduction of the evidence
at trial. As with the previous allegation of error, Eapnon
seeks a reversal of his conviction pursuant to the pal pable
error rule.

Under the circunstances of this case, we are persuaded
that the evidence was legally seized and that Eapnon’s right to
be free of unreasonabl e searches and sei zures was not vi ol at ed.
Oficer Richman testified that he was di spatched to the Boxwood
area due to a reported altercation involving the vehicle
occupi ed by Eapnon and driven by Collins. The police had reason
to believe that at | east one occupant in the car m ght be arned
wi th a handgun. Thus, the officers were nore than justified in
stopping the vehicle and had sufficient reason to conduct a pat-

down search of Eapnon for their own protection. Terry, supra.

Oficer Rchman testified that after he di scovered the

drugs and ot her paraphernalia in the trunk of the car, he placed
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handcuffs on Eapnon while his partner handcuffed Collins. At
that tinme, the nmen were patted down again. It was during this
search -- the search incident to their arrests -— that the

of ficer discovered the rolls of cash on each man. Having nade a
| awf ul custodi al arrest of Eapnon, the officers did not need any
further justification for conducting a search of his person.

Davis v. Commonweal th, 120 S.W3d 185, 193, n. 46 (Ky. App.

2003), quoting United States v. Robinson, 414 U S. 218, 235, 94

S.Ct. 467, 38 L.Ed.2d 427 (1973). There was no error in
allowng the officers to testify at trial about the noney seized
fromthe appellant.

Eaprnon’s third allegation of error concerns the
i ntroduction of evidence of his involvenent in other crimna
activity. He conplains that the prosecutor disregarded the
trial court’s ruling on his notion in |limne during his opening
statenent by alluding to the “altercation” on Boxwood. He also
al l eges that he was prejudiced by Oficer R chman’s testinony
that he was dispatched to find the vehicle because of its
i nvol venent in the altercation.

We find no breach of the court’s ruling in |imne.
The trial court was asked to exclude from evi dence the police
reports and the citations. In conpliance with the court’s
ruling, those itens were not introduced. The jury was not told

of the details of the altercation, nor was it made aware of the
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all egation that a nmal e passenger in the vehicle had brandi shed a
weapon. The brief allusion to the altercation did not violate
any rules of evidence, and it did not prejudice the appellant so
as to result in a manifest injustice to him

Eapnon clains that several other itens of prejudicial
evi dence were erroneously admtted, including: (1) Collins’'s
testinmony that Eapnon pulled a gun on himand threw a brick
t hrough his wi ndow just days before trial; (2) Collins’s
testinony that he renewed his acquai ntance with Eapnon after
Eapnon’s release fromjail; (3) Oficer Richman's testinony that
Eaprmon’s driver’s |icense had been suspended; and (4) the
officer’s testinony that there was a mnor in the back seat of
the vehicle. Eapnon raised no objection at trial to any of
these itens of testinony. Mreover, as the Commonweal th points
out, sonme of this evidence was solicited by Eapnbon’s own counse
(i.e., the testinony concerning the problens between Collins and
Eapnon prior to trial and the fact that Eapnon’s driver’s
I icense was suspended). W cannot agree that any of this
evi dence warrants reversal of Eapnon’s conviction under the
stringent standards entitling a defendant to relief under RCr
10. 26.

Eapnon al so argues that the trial court erred when it
allowed O ficer Richman to testify that the quantity of cocaine

found in the truck of his car was the “largest amount” of
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cocai ne that he had ever seen. He believes that the testinony
bol stered the officer’s credibility as well as enhancing the
Commonweal th’s case against him \Wile not preserved for
revi ew, Eapnon urges that the testinony “was patently
prejudicial” and constituted grounds for reversal. (Appellant’s
brief, at p. 13.)

We agree with the Comonweal th that no inproper
bol stering resulted fromthe officer’s testinony. Based upon
his eight years of professional experience, Oficer R chman was
gqualified to express his opinion that the quantity of drugs

di scovered was indicative of trafficking. See, Sargent v.

Commonweal th, 813 S.W2d 801 (Ky. 1991), and Kroth v.

Commonweal th, 737 S.W2d 680 (Ky. 1987). It is undoubtedly true

that the Commonweal th’s case was supported by the officer’s
testinmony that the cocaine was the |argest anmount he had seen.
However, its admi ssion did not constitute error. Any
enhancenent of the Commonweal th’'s case was incidental rather
than a deliberate effort at inproperly enhancing credibility.

| mproper bol stering occurs when the Conmonweal t h
attenpts to establish the credibility of a victimor one of its
W tnesses by asking other witnesses (i.e., police officers) to
repeat what the victimor wtnesses had said. This issue is

di scussed in definitive terns in Sanborn v. Commonweal th, 754
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S.W2d 534 (Ky. 1988), where the Suprene Court set forth the
paraneters of testinony by police officers:

The rule is that a police officer may
testify about information furnished to him
only where it tends to explain the action
that was taken by the police officer as a
result of this information and the taking of
that action is an issue in the case. Such
information is then adm ssible, not to prove
facts told to the police officer, but only
to prove why the police officer then acted

as he did. It is admssible only if there
is an i ssue about the police officer’s
action.

Id. at 541. Pursuant to Sanborn, we hold that Oficer R chman’'s
statenents do not neet the definition of bolstering. W find no
error on this issue.

Eapnon al so argues that he was denied a fair trial as
aresult of ajuror’s alleged inability to devote his ful
attention to the case. This claimis based on the fact that one
of the jurors seated in this case received two nuneric pager
messages during the trial. On each occasion, the trial court
called a short recess to order to allow the juror to respond to
t he pager by tel ephone. No objection was nmade by the
Commonweal th or by either defendant.

For the first time on appeal, Eapnon contends that he
suffered extrene prejudice due to juror m sconduct. He relies

upon Lester v. Commonweal th, 132 S.W3d 857 (Ky. 2004), a case

in which the court found no abuse of the trial court’s
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di scretion for renoving a juror who had been observed (and
heard) sleeping during the trial. The facts of this case are
hi ghly di stingui shable. There is no evidence to support
Eapnon’ s suggestion that the juror failed to give adequate
attention to the case sinply because of a nonentary
interruption. H s consciousness was at no tinme inpaired or
suspended. We find no error.

In his final argunent, Eapnon contends that he was
deprived of a fair trial by “the magni tude and nul titude of
errors.” (Appellant’s brief, at p. 14.) Since we find that no
single error occurred in Eapnon’s trial, cunulative error is an
i mpossibility.

The judgnent of the Kenton Circuit Court is affirned.
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