RENDERED: May 6, 2005; 2:00 p.m
NOT' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Court of Appeals

NO. 2004- CA-000883- MR

LARRY R ORDVWAY APPELLANT

APPEAL FROM JEFFERSON Cl RCU T COURT
V. HONCRABLE JAMES M SHAKE, JUDGE
CIVIL ACTI ON NO. 01-CR-002889

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

% %% %% *%x **
BEFORE: HENRY, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE

.1 NTRCDUCTI ON.
A Jefferson Circuit Court jury convicted Larry O dway
of receiving stolen property val ued over $300, and his
puni shment was enhanced to ei ght years’ inprisonnment as a
second-degree persistent felony offender. On appeal fromthe
j udgnent, Ordway contends that the trial court erred by failing

to suppress evidence of the car keys found in his pocket when he



was arrested, by inproperly instructing the jury, and by
refusing to informthe jury in the penalty phase of the tria
that his sentence would run consecutively to a previously

i nposed felony sentence. He further contends that the trial

i nperm ssi bly subjected himto doubl e jeopardy because an
earlier trial of the sane indictnent ended in a mstrial that
was necessitated by the Commonwealth’s m sconduct. W find no

merit in Ordway’s argunents; therefore, we affirm

I'l. FACTUAL SUMVARY

Terry Brewer cane home fromwork to find his
1988 Chevrol et Caprice Cassic mssing fromthe parking | ot
behi nd his apartnent building. He called his uncle, Joe Loar,
and told himabout the m ssing vehicle. Loar soon found the
vehi cl e behi nd anot her apartnent conplex and wat ched two nen
stripping it of its parts. Loar then called Brewer on his two-
way radi o phone and descri bed what he saw, which included the
fact that two nales were renoving parts fromthe stolen vehicle
and placing theminto a white Cadillac. Wile Loar described
the crime in progress, Brewer called 911 on anot her phone.
Brewer related to the operator the informati on he was receiving
fromhis uncle and rel ayed the operator’s questions back to his
uncle. The conversation with the dispatcher continued in this

“pl ay-by-play” manner until the police arrived at the scene.



Upon arrival, the officers, Oficer James dark and
O ficer Janes Dentinger, conceal ed thensel ves behind a parked
van and watched the activities around the stolen vehicle. The
of ficers saw that one individual, Thomas, was seated in the
driver’'s seat of the stolen vehicle, while another man, O dway,
was standi ng between the stolen vehicle and the white Cadill ac.
The officers then approached the nen, at which tinme Thomas and
Ordway both noved away fromthe stolen vehicle. The nen were
ordered to the ground and arrested. Oficer O ark searched
Ordway after arresting himand found a key to the white Cadill ac
in his pocket.

Odway’ s girlfriend, Elizabeth Wen, was al so present
in the parking lot at the time of the arrest.! Oficer Qark
wote in his investigative report that Wen told himthat O dway
was taking itenms fromthe stolen vehicle and that “she was tired

of himdragging her into everything.”

I11. PROCEDURAL BACKGROUND
Ordway was indicted on charges of theft by unlawf ul
taki ng of property valued over $300 and of receiving stol en
property val ued over $300. Ordway’'s first trial on these

charges ended in a mstrial after two days. In the second

! Odway and Wen married before trial. Elizabeth Wen becane

El i zabeth Wen O dway, and she nmay be referred to by either name in
t hi s opi ni on.



trial, the jury returned a verdict of not guilty on the theft
charge and guilty on the charges of receiving stolen property
and PFOI1. The jury fixed punishnent at eight years’

i nprisonment. Because Ordway was al so on parole at the tinme he
was arrested, his parole was revoked; and his previous thirteen-
year sentence was reinstated. The circuit court rendered fina

j udgnment that inposed a maxi mumterm of eight years’

i mpri sonnment. This appeal follows.

Ordway nmakes four main argunents: first that the
court’s denial of his notion to suppress was in error, second
that the jury instructions resulted in prejudice, third that he
was deprived of his right to a fair sentencing hearing, and
fourth that his retrial was a violation of double jeopardy. On

all points, we disagree.

V. ANALYSI S.
A.  Suppression of Car Keys.

Before the first trial, O dway noved to suppress the
car keys seized fromhimat his arrest. This notion was based
on his assertion that the police had conducted an unconstitu-
tional search and seizure. Specifically, Odway argued that the
police | acked reasonabl e suspicion or probable cause to arrest
and search him The circuit court denied the notion, stating

that the police had probable cause to performboth a | aw ul



search incident to arrest and a search under the autonobile
exception, which allows an exception to the prohibition on
warrant| ess searches of autonobil es under certain circunstances.
Qur standard of review on a notion to suppress is
twofold. “First, the factual findings of the court are
conclusive if they are supported by substantial evidence. The
second prong involves a de novo review to determ ne whether the

court’s decision is correct as a matter of |aw "?

The terns “reasonabl e suspicion” and “probabl e cause”
are not easily defined; rather, “[t]hey are commobnsense,

nont echni cal conceptions that deal with ‘the factual and
practical considerations of everyday life on which reasonabl e
and prudent [persons], not |egal technicians, act.’”® The United
States Suprenme Court has described reasonabl e suspicion as “‘a
particul ari zed and objective basis’ for suspecting the person

stopped of crimnal activity,” while probable cause to search is
descri bed as existing “where the known facts and circunstances
are sufficient to warrant a [person] of reasonabl e prudence in
the belief that contraband or evidence of a crine will be

f ound. "4

2 Stewart v. Conmonweal th, 44 S.W3d 376 (Ky.App. 2000); see al so,
Onelas v. United States, 517 U.S. 690, 116 S.C. 1657, 134 L.Ed.2d
911 (1996).

Ornelas, 517 U.S. at 695.
4 1d. at 696.



CGenerally, police may not search a suspect without a
warrant.® But a warrantl ess search may be upheld if it falls
wi thin one of four exceptions to the warrant requirenent: (1) a
consent search, (2) a plain view search, (3) a search incident
to a lawful arrest, or (4) a probable cause search.®

In denying Ordway’s notion to suppress, the circuit
court concluded that both the search incident to arrest and the
aut onobi | e exceptions applied. The court stated that based on
the totality of the circunstances, including “the information
relayed to the officer through dispatch, the discovery of the
Def endant next to the stolen vehicle, [and] the itens in plain
view in the Cadillac,” probable cause existed to search O dway
and seize the keys in his pocket.

We agree with the result reached by the trial court.
Whil e we question the applicability of the autonobile exception,
the facts support a finding of probable cause for Oficer Cark
to search Ordway incident to his arrest. The scenario | eading
up to Ordway’ s arrest provided nore than “a particul arized and
obj ective basis’ for suspecting [Ordway] of crimnal activity.”’

In fact, the “known facts and circunstances [were] sufficient to

5> Stewart, 44 S.W3d at 380.

® Richardson v. Comonweal th, 975 S.W2d 932 (Ky.App. 1998).

7

Ornelas, 517 U.S. at 696.



warrant a [person] of reasonable prudence in the belief that
contraband or evidence of a crime [would] be found.”?

The facts precipitating Ordway’s arrest are,
adm ttedly, unique. Because Loar was at the scene of the crine,
he was able to relay information directly to Brewer and the
911 di spatcher; thus, the police received real-tinme information
while the felony was in progress. Not only did Loar witness the
stripping of the stolen vehicle, but he was also able to
accurately describe the nen whom he saw stri ppi ng the vehicle.
Based upon that information, the police were dispatched; and the
police were able to see for thenselves the scene Loar was
describing. Wen the officers arrived at the parking |lot, they
wat ched Ordway and Thomas for ten to fifteen seconds before
approaching them and arresting them

W believe that based upon these facts, an objectively
reasonabl e police officer would have believed there was probabl e
cause to arrest Ordway. And upon review of the facts as a
whol e, we agree that the search and eventual seizure of the car
keys from O dway’ s pocket was a valid search incident to his
arrest. Therefore, we affirmthe denial of the notion to
suppr ess.

B. The Jury Instructions.




Ordway next contends that the jury instructions were
erroneous and m sleading. He specifically clains that the
instructions deprived himof “a unaninous verdict, his right to
present a defense, and the protection of the burden of proof
beyond a reasonabl e doubt and the presunption of innocence.” W
di sagree with O dway.

In Kentucky, “[o]ur approach to instructions is that
t hey shoul d provide only the bare bones, which can be fl eshed
out by counsel in their closing argunents if they so desire.”®
“The propriety of the instructions nust always be determ ned by

»10 Erroneous instructions are

facts in the particul ar case.
presumed to be prejudicial.!
1. Defining Conplicity.

Ordway first argues that he was deprived of a
unani nous verdi ct because the definition of “conplicity”
contained within the jury instructions allowed the jury to find
guilt on “theories that were not supported by the evidence.” W
di sagr ee.

Section 7 of the Kentucky Constitution and

RCr!? 9.28(1) both guarantee a defendant the right to a unani mous

® Cox v. Cooper, 510 S.W2d 530, 535 (Ky. 1974).

0 Snell v. Commonweal th, 420 S.W2d 127, 129 (Ky. 1967).

11

Commonweal th v. Hager, 35 S.W3d 377, 379 (Ky.App. 2000).

12 Kentucky Rul es of Criminal Procedure.

- 8-



verdict, while the Due Process C ause of the United States
Constitution®® requires “that the Conmonweal th nust prove beyond
a reasonabl e doubt every fact necessary to constitute the crine

with which a defendant is charged . i

Taken toget her,
“these constitutional provisions require that each juror’s
verdi ct be based on a theory of guilt in which the Commonweal th
has proven each and every el enent beyond a reasonabl e doubt.”*®

In Finney v. Comonweal th,'® we confronted an argument

regarding a jury instruction on conplicity simlar to the
assertion nade here by Ordway. |In Finney, the defendant was
charged with theft by unlawful taking over $100, enhanced by his
status as a PFOIIl. At trial, the jury was instructed on a
definition for conplicity to which the defendant objected. The
def endant argued, “inasnuch as the evidence coul d have supported
only a finding that he aided in the comm ssion of the theft, the
definition [of conplicity] submitted to the jury was

prejudicially overbroad.”! W disagreed, hol ding:

13 U S Const., anend. XlV.

¥ Burnett v. Commonweal th, 31 S.W3d 878, 883 (Ky. 2000).

5 1d. at 884.

16 638 S.W2d 709 (Ky.App. 1982), overrul ed on other grounds by
H bbard v. Conmonweal th, 661 S.W2d 473 (Ky. 1983).

7 1d. at 710.



The operative fact was that the jury

bel i eved that M. Finney took over $100.

The conplicity definition nerely presented

to the jury a variety of duplicitous ways by

whi ch he may have done it. Each possibil-

ity, however, is not to be viewed as a

separate or alternative theory. *“Com

plicity” was definitional, not substantive.

The evi dence supported the jury’'s finding

t hat he took over $100; his nmanner of

operation was essentially irrel evant.®

The holding in Finney applies to the present case.
Jury Instruction No. 3 defined conplicity as neaning “that a
person is guilty of an offense commtted by another person when,
with the intention of pronoting or facilitating the comm ssion
of the offense, he engages in a conspiracy with such other
person to commt the offense, or aids, or attenpts to aid such
person in committing the offense.” Odway posits that this
definition is prejudicial because there was no evidence to
convi ct himunder theories of “pronoting,” “aiding,” or
“attenpting to aid.” This argunent is msplaced. As in Finney,
the “operative fact” here was that the jury believed O dway
recei ved stolen property over $300. The fact that possibly
duplicative theories were presented to the jury is
i nconsequential. The conplicity definition used in this case

was solely definitional and, therefore, did not offer the jury

“a separate or alternative theory” under which it could find

18 d.
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Ordway guilty. Therefore, we disagree with Ordway’ s cl ai mthat
the definition of conplicity in Jury Instruction No. 3 was
prej udici al .

2. No Adverse Inference Instruction.

Ordway next argues he was precluded from presenting a
defense by the court’s use of the word “should,” as opposed to
the word “shall,” in the “no adverse inference” instruction.
Ordway clainms his proposed instruction was “nore accurate and
nore correct” than the court’s instruction and, therefore,
shoul d have been presented to the jury. W disagree.

Kent ucky adheres to the rule that a “trial judge has
the constitutional obligation, upon proper request, to mnimze
t he danger that the jury will give evidentiary weight to a
defendant’s failure to testify.”!® No exact wording is required
so long as the instruction properly mnimzes any risk of an
adverse inference. ?°

During the guilt/innocence phase of the trial, the
jury was instructed that “[t]he Defendant is not conpelled to
testify, and the fact that he does not cannot be used as an

inference of guilt and shall not prejudice himin any way.” But

9 Carter v. Kentucky, 450 U.S. 288, 101 S.Ct. 1112, 67 L.Ed.2d 241
(1981).

20y s. v. Ladd, 877 F.2d 1083, 1088-1089 (1% Gir. 1989);: see al so,
Janes v. Kentucky, 466 U.S. 341, 344, 104 S.Ct. 1830, 1833,
80 L. Ed. 2d 346 (1984).

-11-



during the sentencing phase, the instruction read, “[t]he
Defendant is not conpelled to testify, and the fact that he does
not cannot be used as an inference of guilt and shoul d not
prejudice himin any way.” O dway argues that the court’s
substitution of the word “should” for the word “shall” in these
i nstructions used during the sentencing phase resulted in

prej udi ce.

As al ready stated, although a trial judge nust
adnoni sh the jury upon a defendant’s decision not to testify, no
exact wording is required. W do not believe the court’s use of
the word “should,” rather than “shall,” in the sentencing phase
instructions resulted in any prejudice. The instruction
tendered by the court mrrors the instruction proposed by
Justice Cooper in his KeNTucky | NSTRUCTI ONs To JUR ES?! and
sufficiently minimzes the risk of an adverse inference. So we
find no error with this instruction.

3. Presunption of Innocence Instruction.

Ordway’s third argunent is that he was prejudi ced by
the court’s failure to use his proposed instruction regarding
t he presunption of innocence. W disagree.

RCr 9.56 (1) states that the jury nust be instructed

substantially as follows: “You shall find the defendant not

21 1 WLLIAM S. COOPER, KENTUCKY | NSTRUCTIONS TO JURIES § 2. 04A (4'" ed.
1999).

-12-



guilty unless you are satisfied fromthe evidence al one, and

beyond a reasonabl e doubt, that he or she is guilty. If upon
t he whol e case you have a reasonabl e doubt that he or she is

guilty, you shall find himor her not guilty.”

The instructions proposed by Ordway paralleled the
exanple quoted in RCr 9.56. In contrast, the instruction
proffered by the court stated, “You wll find the Defendant,
Larry Rocita Ordway, guilty under this Instruction if, and only
if, you believe fromthe evidence beyond a reasonabl e doubt al
of the followwng . . . .~

Ordway argues that the court’s instruction confused the
jury regarding the presunption of innocence and burden of proof.
He clains his proposed instructions were “nore correct and
consistent in every respect with the RCr 9.56 instruction.”

The court’s instruction did not precisely track the
wordi ng of RCr 9.56. But we believe it adequately conpli ed.
And because RCr 9.56 only requires that the jury be instructed
“substantially” according to the exanple cited in the rule, we
do not find error in this instruction.

4. No Burden of Proof Instruction.

Finally, Odway contends he was unduly prejudiced by
the court’s failure to include a jury instruction highlighting
the prosecution’s burden of proof. But it is well settled that

a specific instruction delineating the burden of proof is not

- 13-



required.? The presunption is that the jury is equipped wth
sufficient reasoning abilities to understand the prosecution's
responsibility.?® So the court’s decision not to instruct
specifically on the burden of proof was proper.

C. Jury’s Question During Sentencing Deliberations.

Ordway next argues that he was deprived of the right
to a fair sentencing hearing. Odway had been convicted of
several m sdeneanors and fel onies before his conviction in the
present case. In fact, he was on parole at the tinme he
commtted the crines charged in the present case.

During sentencing deliberations, the jury sent a
guestion to the judge asking if Ordway would be required to
serve the balance of his earlier sentence before serving the new
sentence. The judge refused to answer the jury’'s question.

Ordway argues that the judge s refusal to answer the
guestion resulted in a violation of his rights. He cites to

Neal v. Commonwealth for the proposition that a trial judge nay

properly instruct a jury about the law relating to concurrent
and consecutive sentences.? In Neal, the defendant was
convi cted of nurder, second-degree robbery, and as a PFO ||

The jury was instructed that “any sentence inposed for the

22 patterson v. Commonweal th, 630 S.W2d 73 (Ky.App. 1981).

2 d.

24 95 S, W3d 843, 854 (Ky. 2003).
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robbery and the PFO would run concurrent with Neal’'s life
sentence for nurder.”?

We believe Ordway’s contentions are m splaced. First,
the holding in Neal is not obligatory; the court nerely stated
that a trial judge may instruct a jury on the concurrent or
consecutive nature of sentences. Second, the jury in Neal was
instructed on the crinmes for which the defendant was currently
bei ng sentenced. But in the present case, the jury posed a
guestion about the status of Ordway’ s previously inposed
sentence. Ordway contends that the jury should have been
i nstructed on whether his previous, 1996 sentence woul d run
concurrently or consecutively with the sentence inposed for his
current conviction. W do not believe such an instruction was
necessary. The jury was charged with sentencing O dway sol ely
on the receiving stolen property and PFO Il charges; the
rel ati onship between his current sentence and his previous

sentence was irrelevant. Therefore, we find no fault with the

court’s decision to refrain fromanswering the jury's question.

o d.
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D. DOUBLE JEOPARDY.

Finally, Ordway argues that his retrial violated his
constitutional right against doubl e jeopardy. W disagree.

If an accused nmakes a notion for a mstrial, he “is
deenmed to have wai ved his double jeopardy claim”? This
presunpti on of waiver can only be overcone “upon show ng t hat
‘the conduct giving rise to the order of mstrial was
precipitated by bad faith, overreaching or sonme other
fundanental Iy unfair action of the prosecutor or the court.’”?’

I n support of his argunent, Ordway cites four specific
instances in his first trial that he clainms anmount to m sconduct
and bad faith on the part of the Cormmonwealth: first, the
Commonweal th’s decision to call his wife, Elizabeth Wen O dway,
as a witness; second, the court’s ruling that a certain |ine of
prosecutorial questioning was too prejudicial; third, Oficer
G ark’s comrents about his “previous encounter” with O dway;
and, fourth, the Commonwealth’s comment that O ficer dark may
have recogni zed Ordway froma “wanted” poster

Upon review of the record, we do not believe there is
nmerit to any of Ordway’s argunents. First, we find no fault

with the Commonweal th’s decision to call Wen Ordway as a

26 Couch v. Maricle, 998 S.W2d 469, 470 (Ky. 1999); see also, dift v.
Cormonweal th, 105 S.W3d 467 (Ky.App. 2003).

27 1d. at 470, 471.
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wi tness. According to the post-arrest investigative report
filed by Oficer Cark, Wen Odway told the officers that
Ordway was taking parts fromthe stolen vehicle and that “she
was tired of himdragging her into everything.” Based on these
statenents, we believe the Commonwealth was justified in calling
Wen Ordway as a W tness.

Second, the fact that the court deened a |ine of
prosecutorial questioning “too prejudicial” does not indicate
any m sconduct or bad faith on the part of the Conmmonwealt h.

Third, there is nothing to indicate that Oficer
Cark’s coments were precipitated by the Coomonweal th or were
made in bad faith. The prosecution asked Oficer O ark “what
did you order M. Odway to do?” In his response, Oficer Cark
referred to Ordway as “Larry,” then noted that he knew O dway
froma previous encounter. Though we agree that the officer’s
comment was prejudicial and a proper basis for mstrial, we do
not believe it constituted m sconduct.

Finally, the Commonwealth’s comment that O ark may
have recogni zed Ordway froma wanted poster was nmade to the
court after the jury was excused for a recess. It had no effect
on the jury, on Odway’'s request for a mstrial, or on the
court’s decision to grant that request. So we do not believe

t he coment anmounted in any way to prosecutorial overreaching.
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Ordway asserts that these incidents in conbination
show the prosecution’s desire “to end the trial prematurely.”
He clains the Commonwealth’s “plan was to let the jury know t hat
M. Odway was a suspect in a nmurder investigation.” But after
view ng the videotapes fromthe trial and reviewing the witten
record in this case, we do not believe there is any evidence to
support this contention. So we hold that the retrial of

Ordway’ s case did not subject himto doubl e jeopardy.

V.  CONCLUSI ON.
In sum the argunments presented by Odway in this
appeal are wthout nerit. Therefore, we affirmthe judgnent of

the Jefferson Circuit Court.
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