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BEFORE: COMBS, CHI EF JUDGE; BUCKI NGHAM AND KNOPF, JUDGES.

COMBS, CHI EF JUDGE: This is an appeal fromthe final judgnent
and sentence of the Jefferson Circuit Court. A jury found the
appel l ant, Corey Quantez Chapman, guilty of possession of
cocai ne and marijuana as a subsequent offender and sentenced him
to inprisonment of seven and one-half years. On appeal, Chapran
contends that the trial court commtted two errors: (1) in
failing to dismss a juror fromthe venire and (2) in permtting

t he Commonweal th to introduce evidence tending to show that he



had comm tted ot her uncharged crines. As we find no reversible
error, we affirmthe convictions.

On Septenber 30, 2002, Louisville D vision of Police
O ficer Ryan Bates and Detective Chad Kessinger observed a 1994
Pontiac Grand Prix speedi ng down Chestnut Street in Louisville's
West End. Upon determ ning that the car had been stol en, Bates
and Kessinger undertook a stop. Detective Kessinger approached
the driver’s side door while Oficer Bates approached the
passenger’s side. Bates testified that he saw t he passenger,
Chapman, make a furtive novenent as if he were putting sonething
in the pocket of the door panel or under the seat. Concerned
for his safety, Bates opened the passenger door. He then saw
Chapman stuff sonething into the right front pocket of his
trousers. Bates renoved Chapnman fromthe car, handcuffed him
and arrested himfor the theft of the car. Meanwhile, Detective
Kessi nger had arrested the driver, Harry Ml one.

Bates testified that he i medi ately conducted a pat-
down search of Chapman and found two pieces of knotted plastic
in his right front trouser pocket. One bundl e contained
marijuana, and the other contained an unidentified white powder.
Al t hough Chapman’ s hands were handcuffed behind him he began to
jiggle his boxer shorts. As a result, another plastic bag,
cont ai ni ng several pieces of crack cocaine, was discovered

sequest ered between his buttocks. Nearly $700.00 in cash (sone
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hi dden in his shoe) was al so recovered from Chapman. Finally,
Bates testified that he had found a bottle of what he suspected
to be codeine in the pocket of the door panel on the passenger’s
side. Mchael Foley testified for the Conmonweal th and
i ndi cated that his 1994 Pontiac Grand Prix had been stolen on
Sept enber 28, 2002.

Harry Mal one, who had already entered a guilty plea to
a charge of theft of the vehicle, testified for the defense and
admtted that he had been driving the G and Prix that day.
However, he had not informed Chapman that the car was stol en
He al so indicated that he had not observed Chapman in possession
of any illegal drugs.

At the close of evidence, the trial court granted
Chapman’s notion for a directed verdict as to the charge of
receiving stolen property. The jury then returned a verdi ct
finding Chapnman guilty of possession of cocaine and marij uana.
Chapnman agreed to serve a thirty-day sentence for his
m sdemeanor conviction for possession of marijuana. Follow ng
t he penalty phase of trial, the jury reconmended a sentence of
five-years’ inprisonnment for Chapman’s possession of cocaine --
enhanced to seven and one-half years based on a finding that he

was a subsequent offender as defined by KRS' 218A. 010(25). The

"Kent ucky Revised Statutes.



court sentenced Chapman in accordance with the jury’s
recomendati on, and this appeal foll owed.

Chapman contends first that the trial court erred by
refusing to renove for cause Juror 54299, M. Fred Cowan, who
had fornerly served as Kentucky' s Attorney General. Chapnan
clainms that he was prejudiced by the court’s refusal to strike
Juror 54299 because he was required to use a perenptory strike
to remove himfromthe panel

During the court’s exam nation of the jury panel,
Juror 54299 indicated that he knew t he Conmonweal th’s Attorney,
Hon. David Stengel. However, he denied that this acquai ntance
woul d inpair his ability to evaluate the evidence objectively or
to render a fair verdict. The court then asked if any nenber of
t he panel either was enployed by the Ofice of the
Commonweal th’s Attorney or worked in the field of |aw
enforcenent. Juror 54299 responded that he had served as the
Attorney General of Kentucky many years before. Later, at the
bench, Juror 54299 explained that there was a slight chance that
he m ght have a scheduling conflict with the proceedi ngs
schedul ed for the followi ng day. Wen he indicated that he
wanted to serve on the jury, the court offered to accommodate
hi m

The trial court is deenmed to be in the best position

to evaluate a juror’s demeanor and responses during voir dire.
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Ri chardson v. Commonweal th, 161 S.W3d 327 (Ky. 2005).

Accordingly, it enjoys considerable discretion in deciding

whet her to excuse a juror for cause. Rodriguez v. Comonweal th,

107 S.W3d 215 (Ky. 2003). A court’s decision will not be
di sturbed unl ess an abuse of discretion can be denonstr at ed.

Adki ns v. Commonweal th, 96 S.W3d 779 (Ky. 2003).

Chaprman argues that the juror should have been
di sm ssed based upon a bias inplied or reasonably inferred from
his former position as Attorney Ceneral. Chapman defines the
presunmed bias as foll ows:

[Juror 54299]'s special know edge about the

crimnal justice systemwould necessarily

have affected any decision he made in this

case and may have influenced ot her nenbers

of the jury during deliberations.

Therefore, it was irrelevant that he thought

he could listen to all of the evidence

before reaching a decision in this case.
Appel lant’s Brief at 10.

Chapman relies on our holding in Godsey v.

Commonweal th, 661 S.W2d 2 (Ky.App. 1983). In Godsey, the

appel I ant chal | enged for cause a prospective juror who had
formerly served as the county attorney at the sane tine that the
appellant’s prelimnary hearing was held in the trial court. As

di stingui shed fromthe juror described in Godsey, Juror 54299

did not serve in a prosecutorial capacity during the tine that

Chapnman all egedly commtted the crinmes or during any stage of



t he Commonweal th’s prosecution of him The coincidence of tine
was so critical to our analysis in Godsey that it forned the
basis of our conclusion that the trial court had abused its

di scretion by failing to excuse the disputed juror for cause.

Chapman’s reliance on Montgonery v. Comonweal th, 819

S.W2d 713 (Ky. 1992), is also msplaced. Montgonery hol ds that

a jury panel nenber otherw se disqualified fromjury service by
reason of bias or prejudice does not becone rehabilitated by
answering a “magi c question.” However, the rehabilitation of
Juror 54299 was not at issue in this case. Juror 54299 did not
make any disclosure to the court. He sinply reveal ed that he
had served as Attorney Ceneral nore than a decade earlier. He
gave no indication that he had any bias or that he had forned
any preconcei ved opi nion regarding Chapman’s guilt or innocence.
On the contrary, he enphasized that he coul d deci de the case
fairly based upon the evidence presented. The trial court was
whol Iy satisfied that Juror 54299 could render a fair and
inmpartial verdict. Consequently, the juror’s renoval for cause
was not warranted, and the trial court did not abuse its
di scretion by refusing to dismss himfrom service.

Chapman’s second argunent is that the court erred by
permtting the Cormonwealth to introduce irrelevant testinony of
collateral crimnal activity that was unfairly prejudicial in

portrayi ng Chapman as a drug dealer. Wiile he admts that the
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only alleged error properly preserved for our review concerns a
portion of the Comonweal th’s openi ng statenent, he contends
that his other clainms should be reviewed as pal pabl e error under
t he provisions of RCr? 10.26. Al though Chaprman has comnbi ned
these issues, we shall address them separately.

During the Conmonweal th’s openi ng statenent, the
prosecutor indicated that Oficer Bates would testify that when
he di scovered cocai ne on Chapnman’s person, he undertook a search
of his shoes. Defense counsel objected to this preview of the
evi dence, arguing that the fact that cash had been found in
Chapman’s shoes was irrelevant to the issue of whether he
possessed cocaine or marijuana. The Commonweal th cont ended that
t he evi dence woul d be adm ssi bl e since the hidden cash tended to
show t hat Chapman, who was unenpl oyed, al so possessed cocai ne
linked to the cash. When the court overrul ed the objection,
Chapman did not seek to preserve the alleged error by requesting
a jury adnonition.

Openi ng and cl osing statenents are not evidence, and
wide latitude is granted to counsel in summarizing the evidence

at these beginning and ending points of a trial. Slaughter v.

Commonweal th, 744 S.W2d 407 (Ky. 1987). Counsel has the right

to focus the attention of the jury on the facts and

ci rcunstances that he believes are likely to be devel oped by the

?Kentucky Rul es of Crimnal Procedure.
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evi dence. Freeman v. Commonweal th, 425 S.W2d 575, 578 (Ky.

1947). Even if an opening statenent is deened inproper, a
conviction wll not be reversed unless actual prejudice can be

shown. Decker v. Conmonwealth, 198 S.W2d 212 (Ky. 1946).

In this case, the prosecutor believed that the
evi dence of cash hidden in Chapman’s shoe was likely to be
admtted by the court since it tended to relate to Chapman’s
possessi on of the cocaine and marijuana recovered by Oficer
Bates. The court agreed and admtted the evidence of the noney
i n Chapman’s shoes. Chapman cannot show that this limted
portion of the prosecutor’s opening statenent determ ned the
outcone of the trial -- especially in |ight of other
overwhel m ng evi dence agai nst him Indeed, he cannot show t hat
he suffered any prejudice as a result of the opening statenent -
- regardless of its propriety. A reversal is not warranted.

Finally, during its case-in-chief, the Commonweal th
elicited testinony from O ficer Bates regarding a sinulated
substance found in the front pocket of Chapman’s trousers.
Bat es expl ai ned that sinulated substances are often offered for
sale in an effort to cheat buyers. Wth respect to the crack
cocai ne recovered from Chapman’s boxer shorts, Bates indicated
t hat deal ers commonly conceal their contraband in this fashion
Bates al so said that he seized the codeine fromthe door pane

pocket because it has becone a popul ar practice to soak
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marijuana in codeine in order to produce an enhanced “high.”
Finally, Bates reported (just as the prosecutor had predicted)
t hat al t hough Chapman was unenpl oyed, he carried cash totalling
nearly $700 in his pocket and in his shoe.

Al t hough counsel did not raise a contenporaneous
objection to the disputed testinony, Chapman contends that it
was patently irrelevant and unduly prejudicial. He concedes
that the alleged error has not been properly preserved for
review, but he argues that its adm ssion by the trial court
constitutes pal pable error warranting reversal. W disagree.

In order to support a conviction for possession of a
controlled substance in the first degree, the Commonweal t h nust
prove that the accused know ngly exerci sed dom nion or contro
over the controlled substance. |In this case, defense counse
argued to the jury that Chapman was nerely in the wong place at
the wong tine -- that he was riding in a vehicle that he did
not know had been stolen and that all of the controlled
subst ances had been found in the door panel pocket of the car.

The Conmonweal th contends that substantial evidence
was i ntroduced to counter Chapnan’ s defense, evidence |inking
Chapman: to a large sum of hidden cash, to a sinmulated
control |l ed substance, to codeine (used to enhance a high), and
to cocai ne hidden in a body cavity. The Conmonweal t h argues

that the disputed evidence was adm ssible as circunstantia
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evi dence tendi ng to show that Chapman was knowi ngly in
possession of a controlled substance as opposed to nerely being
in the wong place at the wong tinme. Regardless of the initial
adm ssibility of the disputed evidence, we conclude that its
adm ssion -- even if arguably erroneous -- did not anbunt to a
mani fest injustice requiring reversal of the convictions under

the provisions of RCr 10.26. Nichols v. Commonweal th, 142

S.W3d 683 (Ky. 2004).

W affirmthe judgnent of the Jefferson GCrcuit Court.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
El i zabeth B. McMahon Gregory D. Stunbo
Assi stant Public Defender Attorney Ceneral of Kentucky

Loui svill e, Kentucky
Todd D. Ferguson
Assi stant Attorney Ceneral
Frankfort, Kentucky
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