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ANDY NEW JR., AND FERN L. NEW H S W FE;
AND OTHER UNKNOMN DEFENDANTS COVPRI SI NG

ALL PHYSI CAL OCCUPANTS OF THE REAL PROPERTY
VWH CH IS THE SUBJECT OF THI S ACTI ON;

HELEN GOOSLI N RI NEHART; FERN G NEW

ROBI N GOCSLIN;  JUDY GOOSLIN;

RUTH E J. GOOSLI N NEW

JUANI TA G DAN ELS; LOUANN GOCSLI N;

JACKI E GOCSLI'N; FRANNI E GOOSLI N,

BOBBlI E GOOSLI' N; CONNI E GOOSLI N;

DUSTY GOOSLI N; DI ANN BUMGARDNER! RI CHARDS;
CHERYL HURD;, SUE PALADI NG,

M CHAEL HALL; DANNY HALL;

TAMWY HALL; GARY HALL;

NAMON HALL; ERVA HALL,

JEFFREY HALL AND DENI SE HALL, HI S W FE;
GREG HALL; WAYNE RI CHARDSON;

CHRI S RI CHARDSON; DEBBI E Rl CHARDSCN,

RETHEL CHARLES; CORA ANNA SLONE;

FRANKLI N CHARLES; BRENDA CHARLES, H S W FE;
GEORGE M CHAEL CHARLES AND TERESA CHARLES, H S W FE;
LI NCOLN RONNI E CHARLES AND CLARA NMAY CHARLES, H S W FE;
EDNA CHARLES MORGAN; ADDI E GOOSLI N, ROBERT D. GOCSLIN;
MARGARET G HACER, STEVE R GOCSLI N;

JAY R HYDEN, CHANDRA CHARLES; AND

THE UNKNOWN HEI RS Rl CHARD GOCSLI N;

THE UNKNOWN HEI RS JOE GOOSLIN,

THE UNKNOWN HEI RS HARRY GOOSLI N

THE UNKNOWN HEI RS BOBBY J. GOCSLIN;

THE UNKNOWN HEI RS CHARM RI CHARDSON;

THE UNKNOWN HEI RS BEVALENE H. BUMGARNER,
THE UNKNOWN HEI RS WLLI'S HALL;

THE UNKNOWN HEI RS LEROY HALL,;

THE UNKNOWN HEI RS CORA G CHARLES;
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Appeal .

The Court notes that this nane is also spelled “Bungarner” in the Notice

of



THE UNKNOWN HEI RS OF GEORGE CHARLES;

THE UNKNOWN HEI RS OF LI NCOLN CHARLES;

THE UNKNOWN HEI RS OF ROBERT H. GOOSLI N,

THE UNKNOWN HEI RS OF VIRG@ NIA G CHARLES;

THE UNKNOYWN HEI RS OF JOHN H. CHARLES APPELLANTS

APPEAL FROM PI KE CI RCUI T COURT
V. HONCRABLE EDDY COLEMAN, JUDGE
ACTION NO. 99-Cl - 00159

HERBERT FARLEY AND RUBY FARLEY, H S W FE;

HELEN FARLEY BLANKENSH P W LSON AND BI LL W LSON, HER HUSBAND,
W NFRED LEE FARLEY, JR., AND NYOKA FARLEY, H S W FE;

LI NDA SUE FARLEY CHI LDERS AND JOHNNY CHI LDERS, HER HUSBAND;
HERBERT FARLEY, JR., AND SHERRI FARLEY, H S WFE;

JOHN PAUL NORVAN AND MARY NORMAN, HI S W FE;

ESSI E JANE VHETSTONE, S| NGLE;

BRUCE J. FARLEY AND AGNES L. FARLEY, H S W FE;

ARETTA SUE FARLEY SULLI VAN AND LARRY GEORGE SULLI VAN, HER
HUSBAND,;

RONNI E HAROLD FARLEY AND LA S FAYE FARLEY, H S W FE;

ESSI E JANE WHETSTONE, AS AGENT AND ATTORNEY- | N- FACT

ON BEHALF OF CLAUDE NORMAN, JR., SINGLE;

BRUCE J. FARLEY, AS AGENT AND ATTORNEY-| N- FACT

ON BEHALF OF ROCGER FARLEY AND SHARON H. FARLEY, H S W FE;
GARY FARLEY, SI NG.E;

DEBORAH LYNN CLEMSON AND W LLI AM CLEMSON, HER HUSBAND;
CAROLYN M STULTZ AND JAMES W STULTZ, HER HUSBAND,

RONNI E HAROLD FARLEY, AS AGENT AND ATTORNEY- | N- FACT

ON BEHALF OF BERNADA FARLEY RUDE AND ROCGER RUDE, HER HUSBAND;
| VADEAN FARLEY ANDERSON AND GEORGE ANDERSON, HER HUSBAND;
ARNCLD DARRELL FARLEY AND BEVERLY JO FARLEY, H S W FE;

JANI CE DALE FARLEY RAMGA AND CHARLES W RAMGA, HER HUSBAND;
DONNI E FAY FARLEY AND JANI CE MARI E FARLEY, H S W FE;

TERRY | RVIN FARLEY AND CHRI STI NA | RENE FARLEY, H S W FE;
SHARON KAY FARLEY DUTY AND C. W DUTY, HER HUSBAND,

LONNI E DOUGLAS FARLEY AND BRENDA FARLEY, H S WFE APPELLEES

OPI NI ON
AFFI RM NG
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BEFORE: BARBER AND JOHNSON, JUDGES; HUDDLESTON, SENI OR JUDGE. 2
BARBER, JUDGE: Appellant, Andy New, Jr. (New), appeals the
decision of the Pike Crcuit Court vacating a suppl enental

j udgnment which purported to provide New with a nonetary recovery
for prejudgnent and postjudgnent interest in an adverse
possession action. W affirmthe trial court’s vacation of the
suppl enent al judgnent.

Prior to 1943, J.E. Gooslin and his heirs have been in
possession of a tract of property in Pike County. New and his
fell ow Appellants are heirs to the Gooslins. Appellees, Herbert
Farley and others are heirs to the alleged sellers of the
property, (the Farleys). The Farleys asserted that the property
was never conveyed to the Gooslin heirs and filed an ejectnent
action. The Farley heirs (Appellees herein), clainmd owership
of the property.

A coal conpany desired to put in a coal hauling road
over the tracts of land. A wheel age agreenent was entered into
by the Gooslin and Farley heirs. Both parties agreed to the sum
of the wheelage to be paid $157,000.00. The initial wheelage to
be paid for the coal haul ed over the disputed property was put

in an interest bearing escrow account with the court. The coa

2 Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



conmpany continued to deposit wheel age paynents in the account
during the pendency of the action.

After a jury trial on the property ownership the court
entered a judgment finding the Gooslin heirs to be the owners of
the property. No danages were requested or awarded in the
action. The royalties paid by the coal conpany were ordered to
be paid to the Gooslin heirs. The sum of the wheel age on that
date was $253,480.14. That judgnment was entered July 11, 2001.
Atinely appeal was taken by the Farley heirs. A supersedeas
bond was filed by one of the Farley heirs in the sum of
$200, 000. 00. The Gooslin heirs conmputed all the funds due them
including interest on the initial $157,000.00 in wheel age and
the additions to the account during the pendency of the action,
and demanded an increase in the supersedeas bond. The court
deni ed that notion. The record shows that the account was
i ncreased by interest paynents while it was held in escrow

This Court entered an OQpinion finding that the Gooslin
heirs properly had title to the land at issue. Upon notion by
the Gooslin heirs the court then entered a suppl enental judgnent
finding the Gooslin heirs entitled to $43,699.87 in interest
fromthe Farley heirs, in addition to the suns already held on
account. The Gooslins claimthat the Farleys instituted the

action without |egal basis and therefore, should be forced to



pay prejudgnent and postjudgnment interest on the wheel age hel d
by the court during pendency of the action.

Upon notion by the Farley heirs, the Pike Crcuit
Court vacated the judgnment against the Farley heirs for interest
on the escrowed funds, holding that the initial judgnent “did
not include any nonetary anount against the Plaintiffs nor did
it provide for any interest.” The court recognized that the
judgnent entitled the Gooslin heirs to the escrowed funds, but
held that the escrowed funds were fromthe coal hauling conpany,
and had nothing to do with the Farley heirs. The Gooslin heirs
argue that they received a judgnment upon which prejudgnent
i nterest nmay properly be awarded.

The initial judgnent stated:

Al'l funds held by the Pike Circuit Court,

and any future funds fromthe coal agreenent

are adjudged to be the property of the Heirs

of Nora Gooslin, the Defendants on

counterclaim|[ Appellants herein] and the

same shall be held by the Court pending

intervening orders of this Court once this

action either attains finality or

appropriate supersedeas is not filed.

The funds in the account were not placed there by
either party. The funds were directly deposited with the court
by the coal conpany, who was a party to the action solely to

deposit any wheel age paynents into the interest bearing escrow

account. The Farley heirs did not have access to the escrowed



funds and nade no cl ai mupon them during the pendency of the
action.

The Gooslins allege that the terns of the judgnent
i ncluded a nonetary anmount upon which prejudgnent interest may
be granted. The Farley heirs claimthat the judgnent agai nst
them was for property rights only and that they should not have
to pay interest on nonetary suns they had nothing to do wth.
The Gooslins claimthat they woul d have had access to the noney
years earlier had the Farleys not inproperly clainmed owership
of the | and.

The purpose of prejudgnment and postjudgnent interest
has been found to be that “equity and justice demand that one
who uses the noney or property of another for his own benefit,
particularly in a business enterprise, should at |east pay

interest for that use.” Curtis v. Canpbell, 336 S.W2d 355, 361

(Ky. 1960). 1In the present case, the only party actually using
the I and was the coal conpany, who paid an agreed upon sum for

t hat use. Those funds were placed into an interest bearing
escrow account. The Gooslin heirs were granted all funds in

t hat account, including regular interest paynments thereon, once
the action was final. The Gooslins did not |ose funds based on
the Farley heirs’ claim The Farleys claimed an interest in the
Gooslin land, but the Farleys did not receive any benefit for

that claimduring the pendency of the action. As the Farleys
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were not using funds or property of the Gooslins during the
pendency of this action, an award of prejudgnent and
postjudgnment interest against the Farleys was clearly in error.
The trial court acted property in setting aside the order
granting such interest to the Gooslins.

An award of interest is a matter left to the sound

di scretion of the trial court. Nucor Corp. v. Ceneral Elec.

Co., 812 S.W2d 136 (Ky. 1991). An order of the trial court
w Il not be overturned absent a show ng of an abuse of

di scretion. The Kentucky Suprene Court has found that the test
for an abuse of discretion is “whether the trial court’s

deci sion was arbitrary, unreasonable, unfair, or unsupported by

sound | egal principles.” Comonwealth v. English, 933 S. W 2d

941, 945 (Ky. 1999).

The CGooslin heirs have failed to show that the court’s
decision to set aside the award of prejudgnment and postjudgment
i nterest was an abuse of discretion, therefore, the tria

court’s order is affirned.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEES:
Lawrence R Webster Regena Triplett
Pi kevil l e, Kentucky Pi kevil |l e, Kentucky



