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BEFORE: DYCHE, SCHRCDER, AND VANMETER, JUDGES.

DYCHE, JUDGE: Appellee, WIlliamBall, 111, agreed by contract
to install a septic system upon the property of appellants Brian
and Dana Dewitt for the sum of $3680.00. Financing was to be

t hrough the Lake Cunberl and Area Devel opnent District, with
paynent to Ball upon final inspection and approval by the |oca
health departnent. The Dewitts were not satisfied with the

system as installed, and refused to authorize paynent, and Bal



initiated this action to collect the amount he clai ned was due
him The Dewitts counterclai med, seeking noney damages for
correcting the alleged inproper installation, and for
consequenti al danmages they clained they suffered.

The Adair Crcuit Court, following transfer fromthe
Adair District Court, conducted a bench trial and issued
findings of fact, conclusions of |law, and a judgnment granting
Bal | the anmpbunt due under the contract; the counterclai mwas
di sm ssed as bei ng unsupported by any evidence. This appea
f ol | owned.

On appeal, the Dewitts nake three argunents, al
couched in terns of the trial court abusing its discretion. W
are unaware of any issue or any ruling on any issue herein which
i nvol ves the use of the trial court’s discretion. This case was
practiced and decided as a sinple contract action. The court
was required to make findings on the factual issues; the
standard of review is whether those findings are clearly

erroneous. Ky. R CGv. Pro. 52.01. Mller v. Eldridge, 146

S.W3d 909, 915 (Ky. 2004). The confusion is not uncomon, and
we wll review the findings under the clearly erroneous
st andar d.

The Dewitts first argue that the trial court erred in
finding that Ball had fulfilled his obligations under the

contract, in that the systeminstalled did not neet state code
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requi renents. Although the trial court nmade no explicit finding
on this specific issue, inplicit inits findings and supported
by the evidence was that Dewitt had acqui esced to any variance
in the systemin order to save noney. In addition, the system
had been approved by a |l ocal health departnent official. W
find no clear error

The second, and related, argunent is that the trial
court should have ordered Ball to bring the systeminto
conpliance with the regulations, or, alternatively, pay danages
to the Dewtts. Again, inplicit in the trial judge's findings
was that the system net what Dewitt desired and agreed upon, and
that approval by the |ocal health departnment official obviated
t he necessity for damages, as there was no breach.

The third argunment is but a rehash of the first two,
and neets the sane fate. We find no clear error in the tria

court’s findings, and affirmits judgnent.
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