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VANVETER, JUDCGE: This is an appeal froma judgnent entered by
the Scott Circuit Court after a jury convicted appellant Ronald
Ray Nel son of second-degree burglary and felony theft by

unl awful taking, and of being a first-degree persistent felony
of fender. Nelson contends that the trial court erred by failing
to find that the evidence was insufficient to support his

convi cti on. For the reasons stated hereafter, we affirm



It is undisputed that the Scott County honme of David
and Barbara Knox was burglarized, and that jewelry and famly
mement os whi ch they valued at over $300 were stolen, while they
wer e absent between 4:30 or 5:00 p.m and 10:35 p.m on July 6,
2002. Further, it is undisputed that the burglar gai ned access
to the house by breaking in through a back kitchen door.

Several of the missing itens subsequently were found under a
near by tree.

Sone el even weeks after the burglary, while sorting
t hrough clothes in the dresser fromwhich the jewel ry was
stolen, the victimdiscovered an unfol ded blue nmen’s t-shirt
whi ch did not belong to any fam |y nenbers. The victim passed
the shirt to the police, and Nel son was interviewed by Detective
Don Mat her on Septenber 26. The transcript of that taped
interview, as played for the jury, included the follow ng
perti nent adm ssions by Nel son regarding his actions on the date
of the burglary:?

DM Ckay, back on July 6'" of this year you

wer e observed by a person com ng around from

t he back side of 615 East Main Street. Does

that match your recollection?

RN  Yes sir.

DM  Wihy were you in the back of that house?

RN | was taking a short cut to

! For ease of reading the witten transcript of the audiotape, “uh’s,” “ah’s,”
“um s,” and extraneous ellipses have been deleted, and “a’'s,” conmas and
peri ods have been substituted where appropriate.
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Electro-Shield to fill an application out
cause | live right on 123 Maddox Street and
it’d been a whole | ot shorter to go that way
cause | knew you, you could go over that

way, go to the apartnments and get on

Washi ngton Street, and it’s right up on
Chanbers.

DM Okay, now as you were, | guess you
hopped the fence and got into the back yard?

RN  Yes sir.

DM Did you see anybody back there?

RN  Two young chil dren.

DM Ckay, now it had been raised a little
whi | e ago, you sai d sonething about you’'d
knocked on the door.

RN  Yes sir.

DM  The back door.

RN  Yes sir.

DM  Way were you knocking there for?

RN | was | ooking for work, now ng | awns,
doi ng anyt hing, cause | was unenpl oyed at
the tine. That’s why | was going to Western
Paci fic.

DM  Ckay, okay, so you stop there, you

knock at, looking for work. What were you
weari ng?

RN \What was | wearing, | was wearing, well
| had, | had a tank top in ny back pocket,
and I was, | didn't have a shirt on, and I

think I had blue jeans on.

DM  Ckay.
RN O maybe shorts, I'mnot for sure
whi ch.



DM Ckay, now earlier | showed you this,
this blue tank top.

RN  Yes sir.

DM  VWhich where is it, it’s Fruit of the
Loom extra large, 46-48, and | showed t hat
[to] you and you recogni zed that as your
shirt?

RN It does, yeah, | have had one |ike
that, so it does, yes.

DM (Okay, so is this your shirt?
RN More than likely, yes sir.

DM Ckay, and where were you carrying that
shirt that day?

RN In ny back pocket.

DM Ckay, and at sone point were you
m ssing your shirt, or?

RN Yes sir, |, | did not realize | was
mssing it until 1'd done got all the way
over towards Chanbers.

DM Okay, so on the sane day you renenber
m ssing your shirt?

RN  Yes sir.

DM Ckay, so, and you recognize this as
your shirt, you were in the back door, you
wer e knocki ng on the back door?

RN  Yes sir.

DM  For | awn now ng j obs?

RN Yes sir.



DM  Ckay, who did you see around there you
say?

RN  Two young boys.
DM Okay and what were they doing?
RN  They was pl ayi ng.

DM Ckay, did you speak to anybody back
t her e?

RN To the two young boys, they, |, | asked
themif they had seen a cat because | was

ki nda paranoi d because | knew | was on
private property and | should ah known t hat

I shouldn’t ah been going through the yard.

DM Okay and what did they, what did you
ask thent?

RN | asked themif they had seen a white
cat.

DM Ckay and what did they say?

RN They said no, and | said thank you very
much and then | wal ked on back and went and
junped the fence and then went on over to
the apartnents that we got over on

Washi ngton Street.

DM Okay, now did they talk to you or did
you talk to themfirst?

RN I, that |'’mnot for sure, | think
m ght ah asked them first.

DM Well what’s with the cat thing, that’s
why | was wondering, you said.

RN Yeah, | think, | think | asked them
first, I think I talked to themfirst, and
they told ne no, they hadn’t seen no cat.

DM Were they just |ooking at you or
sonmet hing, | mean?



RN  Yeah, they was playing around, they
happened to see ne as | was wal ki ng t hrough
and.

DM Okay, so you thought you ought to say
sonmething to them or?

RN Yeah.

DM Ckay, all right, so let nme nmake sure
get this right, you cut through there to go
to El ectro-Shield?

RN Yes sir.

DM  You hop the fence, cone in the back
yard, | guess you're, were you knocki ng
before or after you tal ked to these kids?

RN Bef or e.

DM COkay, so you talk to these kids about a
white cat?

RN Yes sir.

DM Ckay, then you knock on the door
| ooking for a | awn job, did anybody answer?

RN No sir.

DM Okay, and then what did you do after
t hat ?

RN I wal ked on to the back of the, back of
t he house there, and junped the fence there
to go over to where the apartnents are.

DM Un hun

RN And then | wal ked down through the
parking | ot and went to Washington Street,
went down WAshington Street, turned and nade
a right, went to Chanbers and went to

El ect r o- Shi el d.



DM Ckay and at what point did you notice
this shirt m ssing?

RN Right before | got to El ectro-Shield,
because | was wanting to put it on before I
went into talk to them about a job.

DM  Ckay, now how, how woul d you account
for this, this showing up in the house, your
shirt showing up in their house?

RN Sir, | have .

DM Do you have any idea how that got in
t here?

RN I have no, | have no idea about that
sir.

DM  Ckay, but you know you were there and
all of these other?

RN Yes, | was in the area.

DM COkay, so you were there, you did knock
but you were | ooking for |awn nmow ng?

RN Yes sir.

DM COkay, this is your shirt but you nust
ah dropped it?

RN Yes sir.

DM Ckay, all right, and you say you went
to El ectro-Shield that day?

RN  Yes sir.
DM What did you go there for?
RN To apply for a job.

DM Okay, did you apply for a job?



RN No, they, M. Crabtree’s uh said that
he didn’t need no help at that tine, he
wasn’t taking applications.

DM M. Crabtree?
RN Yeabh.

DM Okay, so on July 6'" you were there
aski ng himabout a job but he wouldn’t give
you an app-?

RN  Yeah, he said that cause | worked for
himat Jordan Plating, it’s the sane, it was
the sane thing, Jordan Plating noved to

El i zabet ht own, and then he said that he, he
wouldn’t allow ne to work for him cause he
didn't like ne at Jordan Plating, | was a
Foreman at Jordan Pl ating.

DM  Ckay, now |’ m confused. |[|s he not
taki ng applications or he didn’t |ike you?

RN | think, I think, he said he wasn’'t
taki ng applications is what he said, but
Duane Morgan, he was mny supervisor at Jordan
Pl ati ng, he worked, when they noved out, he
went to El ectro-Shield.

DM Un hun

RN And ne and Duane’s real good friends,
and he said that David Crabtree didn't like
nme and that’s why he wouldn’t hire ne, so.

DM Okay, did you talk to anybody while you
were there?

RN M. Crabtree was not there and the,
talked to, I, it was one of their Foreman's
or Supervisor’s, and he said you know he
said M. Crabtree would be gone for the rest
of the day so | said |I'd cone back

DM COkay, well Ronnie, I, |I’m confused.

You, you, you went there to get an
application, but he, you say because
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Crabtree didn't |ike you, you couldn’t get
one?

RN Yes sir, because | worked, he was.

DM Crabtree wasn't there. You were
talking to a Foreman?

RN Yeah or a team | eader or one of the
two, sonebody in charge | guess.

DM How did they know that Crabtree didn’t
i ke you to not give you an application?

RN Well he couldn’t give nme an
application. He said M. Crabtree had to
gi ve the applications.

DM Right.

RN  Because of the, they can’t go up in the
front offices.

DM Right. So he's not there, you couldn’'t
get the application?

RN Right.

DM  Then the sanme question. How do you
know, why didn’'t you just go back and get
anot her application?

RN Because | seen Duane Mdrrgan, and | go
down here and do an awareness, and | seen
Duane Morgan, which was a Supervisor, and |
said would M. Crabtree hire ne and he said
no. And another thing, | called CBS, they
they said they had a job out there, and
before I, you know CBS is a tenp service

DM Yeabh.
RN And | called M. Crabtree, and | said
M. Crabtree, | would |like to cone back,

cause | worked for himfor alittle while.

DM Un hun



RN And | quit on him because of, of this
supervi sor he had out there and we didn’'t
get along, and | said M. Crab, Crabtree,
CBS has got a job opening for you, would you
allownme to cone to work for you? And he
sai d no.

DM  Hun, okay. Wen you were done with
that, how did you wal k honme?

RN How did I walk hone. | wal ked straight
up from Chanbers, wal ked strai ght up | guess
it is Chanbers all the way up to Main
Street, right?

DM Un hun

RN And then nmade, nade a left and cone
back hone.

DM  Just straight down Main Street?
RN  Yes sir.

DM  To Maddox?

RN  Yes sir.

DM  You didn't cut back through this sane
yar d?

RN No sir.
DM How come?

RN | didn’t think nothing about it, didn't
want to go back through it cause | knew it
was private property and I knew | coul d
probably get in trouble for being on private

property.

DM Ckay, all right, earlier you said
there’s a cut through there or sonething?

RN Yeah, it’'s toward the back there,
t here.
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DM Does it cut through the property you
were on?

RN As you go, as you go up into the house
and you go all the way back to the back

there's, it's, it's, it's, it's, |, either
clinbed the fence, |'"mnot for sure, it’'s
been a while back. It’s a fence, | m ght ah,

I mght ah clinbed the fence that went over
to the apartnents, and I didn’'t want to cone
back that way, you know and go over the
fence, or.

DM Al right.

RN After 1'd went through it.

DM Ckay. Well I'"mjust trying to
under stand why you know t he path there.

The jury found Nelson guilty of all three charges agai nst him
and he was sentenced to a total of twelve years’ inprisonnment.
Thi s appeal followed.

Nel son contends on appeal that the trial court erred
by failing to find that the evidence was insufficient to support
t he charges against him Al though he asserts that this issue
was preserved by notions for a directed verdict, the record in
fact shows that Nelson’s notions failed to state grounds on
which a directed verdict should be granted. More specifically,
the partial trial transcript shows that at the close of the
Commonweal th’ s case, Nelson’s counsel stated only that “[a]t
this time, Your Honor, | would nove for a directed verdict.”

Counsel then announced cl osed w thout putting on any proof, and
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stated “[s]ince | have closed ny case, | will go ahead and nove
for a directed verdict, out of an abundance of caution.” 1In
nei ther instance did counsel provide any reasons or argunent to
support the notion.

CR 50.01 requires a notion for a directed verdict to
“state the specific grounds therefore.” Indeed, the Kentucky
Supreme Court recently held in Pate v. Conmonweal th,? in
ci rcunst ances nuch |ike those now before us, that appellate
review of the trial court’s denial of directed verdict notions
was forecl osed where the defendant’s counsel phrased the notions
in terns alnost identical to those used by counsel bel ow

Even if we disregard the failure to preserve the issue
and review the clainmed error pursuant to RCr 10.26, Nelson is
not entitled to relief on the ground that the evidence was
insufficient to support his conviction. As reiterated in Pate,?®
““ITt]he jury is allowed reasonable latitude in which to infer
intent fromthe facts and circunstances surrounding the crine.’”
Here, Nelson admtted that he junped the fence into the victins’
back yard and knocked on their back door during the period of
time when the burglary occurred. Although he told the
i nvestigating detective that he intended to inquire about

cutting the victinms’ grass, he admtted that he indicated to

2 134 S.W3d 593, 597-98 (Ky. 2004).

3134 S.W3d at 598 (quoting Sinpson v. Commonweal th, 759 S.W2d 224, 226 (Ky.
1988)).
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near by children that he was searching for a white cat. Further,
he made nunerous ot her inconsistent statenents regarding his
actions during and after the tinme when he was in the victins’
yard on July 6. Finally, Nelson admtted that he was the owner
of the blue shirt found in the victins’ dresser sone el even
weeks after the burglary and that he had |ost the shirt on July
6 while on his way to i nquire about enploynent. As the jury
reasonably coul d have concluded fromthe evidence that Nel son
burgl ari zed and stole itens fromthe victins’ house, |leaving his
shirt behind in the process, he is not entitled to relief on
appeal pursuant to RCr 10. 26.

The court’s judgment is affirmed.

TAYLOR, JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS W TH RESULT.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Bar bar a Ander son Gregory D. Stunbo
Lexi ngt on, Kent ucky Attorney Ceneral of Kentucky

Bryan D. Morrow
Assi stant Attorney Cenera
Frankfort, Kentucky
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