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M NTON, JUDGE: Jacob Henson appeals froma judgnent of
conviction following his conditional plea of guilty? to two drug
possessi on charges and a charge of flagrant non-support in which
he reserved the right to appeal the circuit court’s denial of

his notion to suppress the evidence. Henson clains an anonynous

! Senior Judge Thomas D. Enberton sitting as Special Judge by assign-

ment of the Chief Justice pursuant to Section 110(5)(b) of the
Kent ucky Constitution and KRS 21. 580.

Kentucky Rules of Crimnal Procedure (RCr) 8.09.



tip given to the police indicating that he was in possession of
drugs did not provide the officers with probable cause to stop

the vehicle in which he was a passenger. Because we concl ude
that the circuit court used the proper standardOthat of

reasonabl e suspiciondand did not err in denying the notion, we
affirm

The grand jury indicted Henson on charges of first-
degree possession of a controlled substance (cocai ne) and
possessi on of drug paraphernalia. The charges were based upon
events occurring on February 27, 2003. On that day, Oficer
Larry Turner of the Jackson Police Departnent received an
anonynous tip that Geg Haddi x was driving a black Pontiac G and
Am that Henson was his passenger; and that Henson had drugs in
his possession.® Officer Turner, who knew both Haddi x and
Henson, was di spatched to check on the anonynous tip. He
spotted the described vehicle, pulled up next to it, and
recogni zed Henson sitting in the passenger seat.* O ficer Turner
told Henson to step out of the car and asked himif he had any
contraband or drugs. Henson told the officer that he did not.
O ficer Turner then asked Henson to enpty his pockets and Henson

conplied. Henson pulled out a small case holding a plastic bag

3 The caller did not inform O ficer Turner how he knew t hat Henson had

t he drugs or how he knew where the car was | ocated.

4 Haddi x was not in the car.



t hat contained a white substance. Henson admitted that the
subst ance was cocaine. He also renoved hypoderm c needles from
hi s pocket that appeared to be used. Henson was arrested for
possession of a controlled substance first degree and possessi on
of drug paraphernali a.

Henson filed a notion to suppress the evidence all eging
that it was the product of an illegal search and seizure. The
trial court denied Henson’s notion to suppress the evidence
using a totality of the circunstances test. The trial court
relied on the facts that O ficer Turner knew Haddi x and Henson,
was famliar with the black Pontiac G and Amthat Haddi x drove,
found the car parked on the street, and recogni zed Henson inside
the car. The trial court held that O ficer Turner corroborated
significant information supplied by the anonynous informant and
found the requisite indicia of reliability to stop the vehicle.

Henson entered a conditional guilty plea to the two
possessi on charges under which he reserved the right to appea
the circuit court’s denial of his notion to suppress.

Utimtely, Henson was sentenced to three years’ inprisonnent
for first-degree possession of a controlled substance and twel ve
nmont hs for possession of drug paraphernalia. Henson's sentence
for flagrant non-support ran concurrently with those two
sentences, and all three were probated for a period of five

years. This appeal foll owed.



Henson brings the sane argunents before this Court as
he did before the circuit court. Nanely, Henson all eges that
the search and sei zure that occurred on February 27, 2003,
| acked sufficient probable cause.

Qur standard of review followi ng a suppression hearing
is two-fold. First, we nust determ ne whether the trial court’s
findings of fact are supported by substantial evidence.® W then
review de novo its |l egal conclusions in applying the protections
of the Fourth Amendnent.® Since the parties are not in dispute
over any factual matters, we only need to determ ne whether the
circuit court properly applied the law to the factual events.

In Stewart v. Commonweal th, our Court addressed a fact

pattern very simlar to the facts in the instant case.’ In
Stewart, the Cadiz Police Departnent received an anonynous tip
that Stewart and a fenal e conpani on, Barbara G ubbs, had just
pur chased cocaine and were on their way to Cadiz. The caller
provided the full names of the two individuals, said they were
traveling in Gubbs' s vehicle fromthe direction of

Hopki nsvill e, and said Stewart woul d have cocaine in his nouth.

Oficers of the Cadiz Police Departnment spotted G ubbs’ s vehicle

> RO 9.78; Conmonweal th v. Erickson, 132 S.W3d 884, 886 (Ky. App.
2004) (citing Comonweal th v. Banks, 68 S.W3d 347 (Ky. 2001)).

Eri ckson at 886 (adopting the standard of review articulated by the
United States Suprene Court in Ornelas v. United States, 517 U. S
690, 691, 116 S.Ct. 1657, 134 L.Ed.2d 911 (1996)).

7 44 S.W3d 376 (Ky.App. 2000).



traveling fromthe direction of Hopkinsville into Cadiz. After
G ubbs parked her vehicle and Stewart got out, the police

of ficers approached Stewart. One officer informed Stewart that
the police had received a tip that he was possibly carrying
cocai ne. Wen asked by officers what he had in his wai stband,
Stewart pulled out what he described as a pill bottle.® Wen
asked to open his nouth, Stewart conplied; but before the

of ficer could retrieve an object he believed to be cocai ne stuck
to the roof of Stewart’s nouth, Stewart swall owed the object.
Stewart later admtted to the police that the object was, in
fact, cocaine; and he was arrested on several drug charges. A
| aboratory test revealed that the pill bottle Stewart gave to
the officers contained sanpl es of cocai ne and marijuana.

Stewart entered a conditional plea of guilty for three
drug possession counts under which he reserved the right to
appeal the circuit court’s denial of his notion to suppress. On
appeal, Stewart argued that the circuit court erred in denying
his notion to suppress and that the search was conducted w t hout
reasonabl e suspi ci on or probable cause. W disagreed and hel d,
anong ot her things, that the officers’ corroboration of
significant facts supplied by the anonynous caller provided

sufficient indicia to satisfy the reasonabl e suspicion standard

8 Stewart initially denied one officer’s request to search him

Id. at 378.



and, thus, the stop was justified. W also held that Stewart’s
action in handing over his pill bottle fell within the consent
to search exception to the search warrant requirenent.

Qur analysis in Stewart adopted the United States

Suprenme Court’s holding in Al abama v. Wite.?® In Wiite, the

Court held that even when an anonynous tip is insufficient to
establish probable cause for an arrest or search warrant, if the
information carries a sufficient “indicia of reliability,” it
supports a forcible investigatory stop.*°

In Stewart, we al so discussed the two main factors
pertaining to anonynous tips. First, in investigating
i nformati on provided by an anonynous tipster, police officers
are required to conbi ne “personal observation and i ndependent
investigation . . . to corroborate significant, but not
necessarily all, of the facts supplied by the informant.”?!?
Second, an informant’s tip nust pertain to future acts of third
parties that are not easily predicted.'® The informant in
Stewart provided the police with Stewart’s destination and tine

of arrival, along with the names of both Stewart and his

conmpani on, which we considered to be futuristic and predictive

° 496 U.S. 325, 110 S.Ct. 2412, 110 L.Ed.2d 301 (1990) (see Terry v.
Ohio 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)).

10 1d. at 328.
1 Stewart at 380.

121d. at 381.



information. The officers conbined the information supplied by
the informant with i ndependent investigation and corroboration
in locating Stewart and G ubbs. Considering the totality of the
circunstances in Stewart, we upheld the | ower court’s order
denying Stewart’s notion to suppress because the information
provi ded by the anonynous caller “included several specific
details and predictive information that under the totality of
the circunstances,” the tip, “as corroborated, exhibited
sufficient indicia of reliability to satisfy the |esser
reasonabl e suspicion standard to justify an investigatory stop.?*

In addition to addressi ng an anonynous tip, Stewart
al so addressed the consent to search exception to the search
warrant requirenent. Because Stewart voluntarily handed the
police the pill bottle hidden in his waistband after the
of ficers questioned himabout it, we found no evi dence of
coercion on the part of the officers that woul d change the
voluntary nature of the search. W held that the seizure
clearly fell within the consent to search exception to the
war rant requirement and was constitutionally proper. !

The facts of the present case are nearly
i ndi stinguishable fromthe facts in Stewart; therefore, we

bel i eve our analysis in Stewart is simlarly applicable. Wen

3 1d. at 382.

“od.



O ficer Turner received the anonynous tip that Henson was a
passenger in Haddi x’s autonobile and that he had drugs in his
possession, O ficer Turner investigated the whereabouts of
Haddi x and Henson. The informant gave the Jackson Police
Departnent the nake, nodel, and color of the car that Haddi x and
Henson were driving. The caller did not give Oficer Turner the
| ocation or destination of the car; but because O ficer Turner
knew both nmen, he was able to |locate and identify them Oficer
Turner, through personal observati on and i ndependent
i nvestigation, found Henson sitting in the passenger seat of
Haddi x’ s vehicle. Oficer Turner corroborated the facts given
to himby the tipster, nanely, the description of the car and
t he exi stence of Henson in the passenger seat. The details
provi ded by the informant were very specific and contai ned
predictive information that few would be aware of Onanely, that
Henson had drugs in his possession. A sufficient indicia of
reliability existed in that the officers were able to
corroborate a significant anbunt of the tipster’s information,
| ocat e Henson, and seize the drugs in his possession.

Exam ning all the circunstances of this case, we
concl ude that Henson voluntarily consented to the search by
Oficer Turner. In addition to the small case hol di ng the bag
of cocai ne, Henson voluntarily renoved hypoderm ¢ needl es from

hi s pocket and placed themin the full view of the officer. The

- 8-



circuit court record shows no indication of coercion or inplied
threat on the part of Oficer Turner that would indicate an
unj ustified intrusion upon Henson's rights.*®

O ficer Turner verified a substantial portion of the
i nformati on supplied by the anonynous i nformant by persona
observation and investigation.® There was sufficient
corroboration of the facts to create a reasonabl e suspi cion that
Henson was in possession of drugs. Under the totality of the
ci rcunst ances, the anonynous tip, as corroborated, exhibited
sufficient indicia of reliability to satisfy the reasonable
suspi cion standard and justify the investigatory stop. In
addition to the sufficiency of corroboration by Oficer Turner,
Henson’s consent to the search by Oficer Turner supports the
circuit court’s decision to deny the notion to suppress.

For the reasons stated above, the Breathitt G rcuit
Court’s judgnent is affirned.

EVMBERTON, SENI OR JUDGE, CONCURS.

SCHRODER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON.

SCHRCDER, JUDGE, DI SSENTI NG The anonynous tip was
that Greg Haddi x was driving a black Pontiac Grand Am and t hat
Jacob Henson was his passenger. The anonynous i nformnt added

t hat Henson had drugs. | agree with the mgjority when they

15 See Schneckloth v. Bustanonte, 412 U. S. 218, 228, 93 S.Ct. 2041,
2048, 36 L.Ed.2d 854 (1973).

16 See Stewart at 381.



conclude the test was “reasonabl e suspicion,” not “probable

cause,” for the stop. However, | agree with the appellant that
t he above facts do not give rise to a “reasonabl e suspicion”
t hat Henson possessed drugs or was doing anything illegal. The
significant facts supplied by the anonynous caller (other than
Henson had drugs) is perfectly legal activity. | would have
di spatched a cruiser also but only for observation. Wen no
suspi cious activity was observed, the search was not based on a
reasonabl e suspi ci on but on an anonynous tip which itself
carries no “indicia of reliability.” | would have suppressed
the fruits of the inproper search and sei zure.

| also do not believe Henson voluntarily consented to
the search by the police officer. Wen instructed to enpty his
pockets, Henson conplied, as he should have. If he refused, the
of ficer would have forced the issue. | think the better
procedure was taken by Henson, conply and argue to suppress.

This was not a voluntary consent to search. Again, | would have

suppr essed.
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