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(1) REVERSI NG AND REMANDI NG
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(2) DENYI NG NMOTI ON TO STRI KE
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BEFORE: BUCKI NGHAM KNCPF, AND TAYLOR, JUDGES.
TAYLOR, JUDGE: Bernard Leachman, Jr., appeals fromthe January
29, 2004, Order of the Jefferson Crcuit Court denying his
notion for attorney’'s fees. W reverse and renand.

Leachman was the attorney for Stephen Dunn, Sr.
LaShonda Dunn and Shawn M Dunn (collectively referred to as the
Dunns) in an action against Janel E. Coleman for injuries

sustai ned in an autonobile accident. Appellee, CElICO Insurance



Conmpany (GEICO), intervened in the action and asserted its
statutory right of subrogation for Basic Reparation Benefits
(BRB) paid to its insureds, the Dunns.

Followng a jury trial, judgnent in the anmount of
$10, 791. 27 was entered in favor of the Dunns. The judgnent
i ncluded $4, 916. 27 for reinbursenment to GEICO for BRB paid to
the Dunns. Thereafter, Leachman filed a notion for attorney’s
fees pursuant to Kentucky Revised Statutes (KRS) 304.39-070(5).
The circuit court denied the notion. This appeal foll ows.

Leachman contends that KRS 304. 39-070(5) mandates t hat
he is entitled to a reasonable attorney’'s fee as a matter of
I aw.

KRS 304.39-070(5) states, in relevant part, as
fol |l ows:

(5) An attorney representing a secured

person in any action filed under KRS 304. 39-

060 shall be entitled to a reasonable

attorneys' fee in the event that reparation

benefits paid to said secured person by that

secured person's reparation's obligor are

rei nbursed by any insurance carrier on

behal f of a tortfeasor who is the defendant

in any such action filed by the said secured

person .

KRS 304. 30-070(5) clearly provides for a reasonable
attorney’s fee when the attorney for the secured person recovers

rei mbursenent of BRB previously paid by the reparations obligor.

Whodal |l v. Grange Miutual Casualty Co., 648 S.W2d 871 (Ky.




1983). It is well-established, however, that before the
attorney is entitled to the fee a benefit nust have been

conferred upon the reparation obligor. Baker v. Mdtorists

I nsurance Cos., 695 S.W2d 415 (Ky. 1985). *“Such a benefit

results fromestablishing liability, fromestablishing the right
to paynent of disputed nedical expenses or wages, or by other
proof of benefit conferred.” 1d. at 417.

In the case sub judice, GElICO was reinbursed $4, 916. 27
for BRB previously paid to the Dunns; however, GElI CO contends
that it received no benefit fromthe recei pt of those funds.

GElI CO argues that it did not benefit fromthe $4,916. 27 BRB
paynent because Leachman rejected an offer to settle which
al | egedly included sone $8,649.00 in BRB

W observe that the settlenent offer was an offer to
settle the entire case. Thus, any benefit clainmed by GEICO s
purely specul ative. As the offer included settlenent of al
claims, CElICO could not have received the anmount offered for BRB
wi thout the injured parties foregoing their right to seek a ful
recovery.’

Pursuant to KRS 304.39-070(5), we are of the opinion

that Leachman is entitled to a reasonable attorney’s fee. Upon

! W al so observe that the decision whether to settle the case was in the sole
di scretion of the Dunns, not Leachman as their attorney. W have been cited
to no evidence in the record nor have there been any all egations that

Leachnman m srepresented the wi shes of his clients regarding settlenent.
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remand, the circuit court is directed to award Leachman a
reasonabl e f ee.

Leachman al so noved this Court to strike any reference
to pretrial settlenment negotiations fromGEICO s brief.
Leachman contends that allow ng such reference would “chil
litigating parties’ desires and attenpts to resolve litigation
by pre-trial [sic] settlenent.” W disagree. W considered the
offer to settle for the sole purpose of determ ning whether a
benefit was conferred upon GEl CO

NOW THEREFORE BE | T ORDERED that the Motion to Strike
i s hereby DEN ED

For the foregoing reasons, the Order of the Jefferson
Circuit Court is reversed and this cause remanded for
proceedi ngs consistent with this opinion, and the notion to

strike is deni ed.
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