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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: Follow ng the plea agreenent between Robert C.
Mtchell and the Commonweal th, the Montgomery Circuit Court
sentenced Mtchell to a maxi num sentence of twelve years for
first-degree assault and driving under the influence of alcohol.
These convictions arose out of Mtchell’'s involvenent in a notor

vehicle collision in which the victimsustai ned personal



injuries. Mtchell, the Commonweal th, and the sentencing judge
understood that the plea agreenent contained the stipulation
that the victimhad sustained “no serious physical injury.” The
significance of this stipulation was to allow Mtchell to be
classified in the corrections systemas a non-viol ent offender
for nore favorable parole eligibility. But the Departnent of
Corrections (DOC) did not honor this stipulation, and it
classified Mtchell as a violent offender under KRS' 439.34010a
classification that significantly delays his parole eligibility.
To enforce the intent of stipulation, Mtchell sued the DOC in
the Franklin Grcuit Court. That court dism ssed his conpl aint
based on a | ack of authority to review the judgnent of another
circuit court and Mtchell appealed. W agree with that court’s
di smssal; so we affirm

On Cctober 10, 2000, Mtchell pled guilty in
Mont gonery Circuit Court. During the plea colloquy, Mtchel
acknow edged his guilt and stated that his plea was vol untary.
The court noted that the plea was entered “[w]ith the exception
of the Commonweal th agreeing [to] . . . the finding of no
physical injury.”

During the sentencing hearing on Decenber 8, 2000,

Mtchell’s attorney specifically requested that the court

! Kentucky Revised Statutes.



include in its judgment the finding of “no serious physica
injury.” The judge again acknow edged the court’s finding of no
serious physical injury and stated that the judgnent woul d
reflect the parties’ agreenment. The court utilized AOC s? Form
No. 445, Judgnent and Sentence on Plea of Quilty (revised July
1998), to wite its judgnent; and the clerk entered this
j udgnment on Decenber 12, 2000. The judgnent was silent as to a
physical injury to the victimand the “no serious physica
i njury” stipulation.
Because Mtchell was convicted of first-degree
assault, DOC classified himas a violent offender under
KRS 439.3401;2 as such, Mtchell would not be eligible for parole
until he had served 85 percent of his twel ve-year sentence.?
Mtchell then apparently filed an RCr® 11.42 notion in
the Montgonery Circuit Court to alter, anmend, or vacate the
j udgnent and sentence. Before he could proceed with his notion,

the Montgonery CGircuit Court signed an agreed order correcting

2 Kentucky' s Administrative Ofice of the Courts.

3 KRS 439.3401 reads: “*[V]iolent offender’ neans any person who has
been convicted of or pled guilty to the conmi ssion of a capital
of fense, Class A felony, or Cass B felony involving the death of
the victimor serious physical injury to a victim. . . .” First-
degree assault is a Class B fel ony.

* If classified as a non-violent offender, Mtchell would have been
eligible for parole after serving 20 percent of his sentence.

®> Kentucky Rules of Criminal Procedure.
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Mtchell’s judgment citing CR 60.01, the procedural rule

applicable to correcting clerical m stakes in judgnents. The

agreed correction stated:

It appearing to the Court fromthe
under si gned signature that the Commonweal th
has no objection to correcting the novant’s
judgnment in 99-CR-00115 to include the
omtted finding that the novant be sentenced
as a non-violent offender, and after review
of the guilty plea and sentencing
transcripts which clearly reflect the sane,
and the Court being otherwi se sufficiently
advi sed,

| T IS HEREBY ORDERED t hat the novant’s
journal entry in 99-CR 00115 be corrected to
expressly include the finding that the
novant be sentenced as a non-vi ol ent
of f ender.

The Montgonery GCircuit Court judge also sent a letter

to the DOC regarding Mtchell’s parole eligibility status. The

|l etter stated:

The i ssue of serious physical injury has
been dealt with in this case, and you wl |
find an agreed order signed by the
Comonweal th, agreeing that M. Mtchell was
sentenced as a non-viol ent offender.

This case involves a plea agreenent which
specifically set out that the defendant woul d not
be found to be a violent offender, so that he
woul d be eligible for parole in twenty percent
(20%9 of his time, as opposed to eighty-five
percent (85%. Again, this was part of the plea
agreenent, and it is ny understanding that the
Commonweal th and the Corrections [sic] have
concurred with this. | ambringing this to your
attention sinply because M. Mtchell should be

6

Kentucky Rules of Civil Procedure.
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eval uat ed based upon this agreenent and judgnent

of the Court. If M. Mtchell was eval uated
based upon your belief that he was classified as
a violent offender, | would request that you take

anot her | ook at this.

Satisfied that the circuit court had taken the requested
corrective action, Mtchell *“dropped his notion to have the
j udgnment vacated.”

The DOC evidently responded to the corrected judgnent
or to the circuit judge's letter initially by anending
Mtchell’s parole eligibility date to reflect his status as a
non-vi ol ent offender. And on May 8, 2003, the Kentucky Parole
Board granted Mtchell a twenty-four nonth defernment on his
sent ence.

But four nonths later, Mtchell received an order from
t he Kentucky Parol e Board setting aside the defernment. The
order stated that the Board had been infornmed that Mtchell was
not eligible for parole consideration; therefore, his defernent
was deened a “nullity.”

Mtchell then filed a declaratory judgnment action
against the DOC in Franklin G rcuit Court. 1In his conplaint,
Mtchell alleged that “[i]t was the understandi ng of the
Petitioner, the Conmmonweal th of Kentucky, and the Montgonery
Crcuit Court that the Petitioner would be classified as a non-
violent offender”; thus, he argued that the DOC s actions in

refusing to honor the terns of his plea agreenent violated his
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due process rights. Mtchell requested that the DOC be enjoi ned
from*“cal culating the sentence in a manner inconsistent with the
intent of the Court and the parties regardi ng parole
eligibility.”

The Justice and Public Safety Cabinet responded on
behal f of the DOC with a notion to dismss for failure to state
a clai mupon which relief could be granted. The Cabi net argued
that to be guilty of first-degree assault, a person nust cause
“serious physical injury” to another;’ therefore, by definition,
the Montgonery Circuit Court could not have found Mtchel
guilty of first-degree assault w thout also finding that he
caused serious physical injury to the victim Mreover, because
Mtchell was convicted of first-degree assault, a Cass B
felony, the Cabinet argued that he was, by statute, a “violent
of fender.”® Thus, the Cabinet asserted that the Montgonery
Circuit Court’s judgnent was a legal inpossibility and that
“[a]jttenpting to order the Departnent of Corrections to
calculate and apply the Plaintiff’'s sentence in a patently
unl awf ul manner is not the right solution.”

The Franklin Grcuit Court granted the notion to
dismss. It ruled that “[i]n essence, the Plaintiffs and the

Def endants are requesting that this Court decide the validity of

7 KRS 508.010(1) (b).

8 See KRS 439. 3401.



orders of another Circuit Judge in relation to statutory
authority.” Because “[t]he rule in Kentucky is that one Grcuit
Court does not have the authority to review a decision of
another Circuit Court,” the Franklin G rcuit Court decided it
was without authority to review the judgnent entered by the
Montgonmery Circuit Court. So Mtchell’'s conplaint was di sm ssed
and this appeal follows.

The DOC did not file a brief in this appeal. Under
CR 76.12(8)(c), if an appellee fails to file a brief, “the court
may: (i) accept the appellant’s statenent of the facts and
i ssues as correct; (ii) reverse the judgnent if appellant’s
bri ef reasonably appears to sustain such action; or (iii) regard
the appellee’s failure as a confession of error and reverse the
j udgnment wi thout considering the nerits of the case.”

The | anguage of CR 76.12(8)(c) is not nmandatory;
rather, “[t]his rule nmerely provides penalty options which an
appel l ate court may, in its discretion, inpose for failure to
file a brief.”® W do not believe that reversal based solely
upon the DOC s failure to respond is warranted in this case; so
we w Il address the nerits of Mtchell’s argunent.

Mtchell contends that the Franklin Crcuit Court

erroneously dismssed his conplaint for [ack of jurisdiction.

® Kupper v. Kentucky Board of Pharmacy, 666 S.W2d 729, 730 (Ky. 1983)
(enphasi s added).




He asserts that an actual controversy exists and that
decl aratory judgnent against the DOC is the “proper vehicle for
relief.” W disagree.

In dismssing Mtchell’s conplaint, the Franklin

Circuit Court properly cited the rule in Conmonweal th v.

Hanpton.® In Hanpton, the Kentucky Supreme Court held that a
circuit court does not have authority to review a deci sion nmade
by another circuit court.

The underlying issue in the case before us stens from
the judgnent entered by the Montgonmery G rcuit Court. For
relief to be granted, the Franklin Circuit Court would
necessarily have to review that judgnent, an action in violation
of the rule in Hanpton. Therefore, we find no error in the
Franklin Gircuit Court’s decision to dismss Mtchell’s
conpl aint based on its lack of authority to act.

Moreover, even if the Franklin Circuit Court had the
authority to proceed, we do not believe that Mtchell stated a
cl ai m agai nst the DOC upon which relief could be granted. The
statute controlling first-degree assault, KRS 508.010(1), states
that “[a] person is guilty of assault in the first degree
when: . . . (b) Under circunstances nmanifesting extrene

indifference to the value of human Iife he wantonly engages in

10 814 S W2d 584 (Ky. 1991).



conduct which creates a grave risk of death to another and
t her eby causes serious physical injury to another person.”

There is no dispute that Mtchell pled guilty to
first-degree assault with the stipulation that there was to be
no finding of serious physical injury; the plea colloquy,
sentencing transcript, and agreed order all verify that this
arrangenent was settled upon by Mtchell, the Commonweal th, and
t he Montgonery Circuit Court.

O course, the flawin the parties’ agreenent is that
the crime of “first-degree assault with no serious physica
injury” does not exist. Based on the statutory definition of
first-degree assault, “serious physical injury” is a necessary
el ement of the offense. The fact that the parties agreed to a
contrary arrangenent is inconsequential to Mtchell’'s parole
eligibility. The DOC was bound by the statutory definition of
the crime to which Mtchell pled, not the conditions agreed upon
by the parties; therefore, the DOC was obligated by law to
classify Mtchell as a violent offender.

As such, it appears to us that Mtchell’s conpl aint
did not state a claimagainst the DOC upon which relief could be
granted in the Franklin Crcuit Court. This does not |eave
Mtchell without a remedy. H's argunent is best addressed by
the appropriate notion before the sentencing circuit court where

the plea bargain was struck and where the parties and the
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sentencing judge are in apparent agreenent that Mtchell did not
receive the full benefit of his plea bargain agreenent with the
Conmonweal t h.

But because the Franklin Grcuit Court is wthout
authority to review the judgnent of the Montgonery G rcuit Court
and because Mtchell failed to state a valid clai magainst the
DOC, we affirmthe decision to dismss the conplaint.

ALL CONCUR.

BRI EF FOR APPELLANT: NO BRI EF FOR APPELLEES.

Ri chard Edwi n Neal
Frankfort, Kentucky
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