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BEFORE: KNOPF, TAYLOR, AND VANMETER, JUDGES.

VANVETER, JUDCGE: This case arises from a di sagreenent between
unwed and estranged parents over the religious upbringing of
their child. D.W was born in June 1993 to Kristy Wight (now
Fi sher) and Travis Walters. Travis admts having had little
contact with the child for the first seven years of her life.

In response to Travis’s notion, however, in August 2000 the
Boone Circuit/Famly Court awarded custody of D.W to Kristy and

awar ded reasonable visitation to Travis.



Travis attends services and teaches Sunday school at
t he New Hope Community Church, a nondenom national Christian
church that neets at a high school in Gncinnati. Apparently,
for over a year after his visitation started, Travis and his
famly took DDW with themto New Hope when she was visiting.
At some point, Kristy, whose background is Catholic, objected
and asked Travis to take DLW only to a Catholic church.
Abi ding by Kristy’'s wi shes, Travis or another fam |y nmenber
began staying hone with D.W on Sundays while the rest of the
famly went to church. Apparently that arrangenent continued
until February 2004, when Travis noved for an order permtting
himto take D.W to the church of his choice. By order entered
on March 30, 2004, the Boone Circuit/Famly Court granted
Travis’s notion. Kristy appeals that order. She contends that
as sol e custodi an she has exclusive authority to determ ne
D.W’'s religious upbringing, and that the trial court abused its
discretion by failing to uphold that authority. W agree and so
vacate and renand.

KRS 403.330(1) provides, in pertinent part, that

[e] xcept as otherw se agreed by the parties

inwiting at the tinme of the custody

decree, the custodian may determ ne the

child s upbringing, including h[er]

education, health care, and religious

training, unless the court after hearing,

finds, upon notion by the noncustodi al

parent, that in the absence of a specific
[imtation of the custodian’s authority, the



child s physical health would be endangered

or h[er] enotional devel opnment significantly

I npai red.
In Wlhelmv. Wlhelm?! Kentucky’ s highest court interpreted KRS
403.330(1) to nean that in order to limt a custodial parent’s
deci si on- maki ng power regardi ng education or religious
upbri ngi ng, the noncustodi al parent nust prove, and the tria
court nmust find, that the custodial parent’s choice of education
or religious training would either endanger the child s physica
devel opnent or significantly inpair her enotional devel opnent.
In this instance, at a mninum the trial court both appeared to
pl ace the burden of proof on the custodial parent, and failed to
make sufficient findings of fact to support its deci sion.

Travis argues that the facts in Wl helmare
di stinguishable in that M. Wl helmw shed to enroll his
children in a religious school, whereas Travis only w shes to
take his daughter to church every other weekend. Further, he
notes that in Wl helmboth parents actively practiced their
faiths, nerely differing in degrees, whereas Kristy does not
actively practice her religion. However, KRS 403.330(1) equally
enphasi zes “education” and “religious training” in describing
the matters which a custodial parent may determ ne, and our view

is that the term“religious training” not only enconpasses

1 504 S.W2d 699 (Ky. 1973).



formal training in an organi zed religious denom nation, but also
includes a lack of formal religious training, if so chosen by
the custodial parent. Thus, the factual distinctions are not
material. So, absent the requisite proof and finding of either
danger to the child s physical health or significant inpairnent
of the child s enotional devel opnent, the custodial parent’s
decisions are determ native, and the trial court has no
authority to dictate otherw se.?

As the trial court inproperly placed the burden of
proof on the custodial parent and failed to nmake sufficient
findings of fact to support its decision, we vacate the Boone
Circuit/Famly Court’s order and remand this matter to the tria
court for further proceedi ngs consi stent herewth.

TAYLOR, JUDGE, CONCURS

KNOPF, JUDGE, DI SSENTS.

KNOPF, JUDGE, DI SSENTI NG  Respectfully, | dissent.
The majority m scharacterizes Travis's claimas one seeking the
restriction of Kristy's custodial rights under KRS 403. 330, a
remedy avail able only upon a showi ng that the child s physica
or enotional health is being harned. 1In fact, Travis did not
seek to limt Kristy's rights, he sought rather a ruling, in

effect a declaration, that his own right to visitation includes

2 W have considered the points and authorities advanced by the dissent.
However, in light of the |anguage of KRS 403.330(1) and the holding in
Wl helm we do not find them persuasive or controlling.



the right to expose his child to his religion. As the tria
court correctly understood, Travis may seek a declaration of his
own rights without having to prove that Kristy is abusing hers.
The burden-of-proof issue is a red herring. It did not distract
the trial court, but has, unfortunately, distracted us.

| also agree with the trial court that Travis has the
visitation right he clains. Kristy and the majority maintain
t hat under KRS 403. 330 her right to deternmine the religious
exposure of the child is absolute. Mst of the courts that have
faced this issue, however, have ruled that custodial statutes
simlar to ours nmust be construed in light of the non-
custodian’s constitutional rights to express his religion® and to
be meaningfully involved in the upbringing of his child.* The
non-custodian is free, these courts have held, to expose the
child to the non-custodian’s religion, provided that the
exposure is not substantially likely to result in physical or

enotional harmto the child.?®

3 Wsconsin v. Yoder, 406 U S. 205 92 S. . 1526, 32 L. Ed. 2d 15 (1972).

41d;: Troxel v. Granville, 530 U.S. 57, 120 S. C. 2054, 147 L. Ed. 2d 49
(2000).

® Chandl er v. Bishop, 702 A 2d 813 (N.H 1997); Zunmo v. Zummo, 574 A 2d 1130
(Pa. Super. 1990); Funk v. Gssnman, 724 P.2d 1247 (Ariz.App. 1986); Ceorge L.
Blum “Religion as Factor in Visitation Cases,” 95 ALR5th 533 (2002);

Jenni fer Ann Drobac, “For the Sake of the Children: Court Consideration of
Religion in Child Custody Cases,” 50 Stan. L. Rev. 1609 (1998). But see
Johns v. Johns, 918 S.W2d 728 (Ark.App. 1996) (non-custodian properly
ordered to take children to custodian’s church); Lange v. Lange, 502 N W 2d
143 (Ws. App. 1993) (custodian’s rights to oversee upbringing are exclusive
and absol ute).



I nasnuch as we are obliged to construe statutes, when
it is reasonably possible to do so, so as to preserve their
constitutionality, I would hold that, while KRS 403.330 gives a
custodi an, such as Kristy, the right to nake the najor decisions
affecting the child s education and religious training, it does
not authorize her to restrict arbitrarily the non-custodi an’s
visitation. Wuere, as here, there is no evidence that the child
has been or is substantially likely to be injured as a result of
acconpanyi ng the non-custodian to church for an hour or two
during visitation, the non-custodian may take the child to
church even over the custodian’s objection.

Wl helmv. WIhelm?® upon which Kristy and the majority
also rely, is not to the contrary. |In that case, the forner
Court of Appeals overturned a provision of a custody decree that
al l oned the non-custodian to enroll the children in a parochia
school. That provision, the Court ruled, was inconsistent with
the custodian’s right under KRS 403.330 to determ ne the
children’ s education and religious training. There is a
significant difference, however, between enrolling a child in a
par ochi al school and taking the child to church. Wereas the
former is the sort of major decision KRS 403. 330 reserves for
the custodian, the latter is not. To rule otherw se

unnecessarily strains the statute’'s validity.

6 504 S.W2d 699 (Ky. 1973).



In sum the majority has inposed on Travis the burden
of proving facts irrelevant to his claimand has subordi nated

his constitutional rights to Kristy's statutory ones. The tria

court avoided these mstakes. | would affirmits judgnent.
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