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McANULTY, JUDGE: The Conmonweal th appeals the denial in the
Washi ngton Grcuit Court of its notion requesting forfeiture
followng a drug trafficking prosecution. The Commonweal th
sought forfeiture of $4,000 held by Kenneth D. CGoff at the tine
of his arrest for two counts of trafficking in a controlled
substance in the first degree and one count of being a

persistent felony offender in the second degree. This arrest



took place two nonths after the all eged date of conm ssion of
the offense, following indictnent by the grand jury.

CGoff pled guilty to two counts of trafficking in a
control |l ed substance in the first degree, and trafficking in
mar i j uana second offense, in return for dismssal of the
persi stent felony offender charge and a total sentence of ten
years. After the Judgnent on GQuilty Plea was entered, but prior
to sentencing, Goff and his former enployer, M chael Mirphy,
filed affidavits with the Washington Crcuit Court claimng that
t he $4, 000 was noney that had been | oaned by Murphy to Goff the
day before his arrest for the purchase of a pickup truck.
Subsequent to entry of the judgnment, the Comonweal th noved to
forfeit the $4,000 Coff possessed at the tine of arrest.

The court held a hearing on the notion to forfeit.

The court entered an order denying the Comonweal th’s request
for forfeiture. The Commonwealth filed a notion to alter, amend
or vacate the court’s order and the court held a second hearing
on the notion. The court entered an order denying the notion to
vacate in which it nmade findings of fact. The court noted that
it was undi sputed that the noney seized from Goff was not used
in the drug transaction for which he was charged in the
indictment. The court found that CGoff rebutted the presunption

that the noney was forfeitable by clear and convinci ng evi dence.



On appeal, the Comonweal th argues that the tria
court held the Commopnwealth to too high a burden of proof to
establish the nexus for forfeiture. |In addition, the
Commonweal th asserts Goff’s proof was not credi ble and not
subst anti at ed.

First, we believe that the trial court enployed the
correct standard of review. Mney nmay be forfeited under KRS
218A. 410(j), which nmakes the followi ng subject to forfeiture:

Everyt hing of value furnished, or intended

to be furnished, in exchange for a

controll ed substance in violation of this

chapter, all proceeds, including real and

personal property, traceable to the

exchange, and all noneys, negotiable

i nstrunments, and securities used, or

intended to be used, to facilitate any

violation of this chapter;

In a forfeiture proceedi ng, the Cormonweal th nmust prove a nexus

bet ween the property sought to be forfeited and its use to

facilitate a violation of KRS 218A. Gsborne v. Commpnweal t h,

839 S.W2d 281, 284 (Ky. 1992). After the prosecution produces
evi dence to show that the property was traceable to the exchange
or used to facilitate a violation of chapter 218A, the clai mant
of personal property has the burden to convince the trier of
fact that the property was not being used in the drug trade.

GCsborne, 839 S. W2d at 284; Hinkle v. Commonweal th, 104 S. W 3d

778, 781 (Ky.App. 2002).



In this case, the Cormonwealth net its initial burden
of proof to show by a preponderance of the evidence that
forfeiture was proper given appellant’s statenents on the night
of his arrest that the noney canme fromdrug activity. However,
Goff was then entitled to introduce evidence to rebut the
Commonweal th’ s evidence of a nexus to drug activity. GOsborne,
839 S.W2d at 284. Anong its findings, the trial court
determ ned that clear and convincing evidence existed to show
that the noney was not obtained by selling drugs but canme from
anot her source. W conclude that the trial court applied the
correct standard, but we do not agree that the Conmonwealth’s
proof was rebutted by clear and convincing evidence. |nstead,
we conclude that the findings of the trial court were clearly
erroneous.

Fi ndi ngs of fact shall not be set aside unless clearly
erroneous and due regard shall be given to the opportunity of
the trial court to judge the credibility of the witnesses. CR
52.01. Under this rule, an appellate court should not
substitute its own judgnent for that of the trial court unless

it was clearly erroneous. Taylor v. Taylor, 591 S.W2d 369, 370

(Ky. 1979). The review ng court’s basic concern is whether
there is sufficient evidence, as detailed in the record, to
support the decision of the trial court. |If so, the decision

cannot be said to be clearly erroneous. |d.
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The Conmonweal th asserts that CGoff stated at the tine
of arrest that sone of the noney cane fromdrugs; at that tine,
he never said anything about borrowi ng any portion of it. In
addi tion, the Conmmonweal th argues that Goff’s infornmation
regardi ng the source of the $4,000 did not energe until after he
entered the guilty plea, a gap of over a year’s tine.

The trial court’s denial of the notion to forfeit was
based on its assessnment of the credibility of the w tnesses,

i ncludi ng Goff and Murphy. The court relied on the fact that
Gof f had hearing problens to explain that his adm ssions on the
night of the arrest resulted frominability to hear the
guestions. The court found specifically:

3. The adm ssion consi sted of the Defendant

answering “yes” to a questions [sic] asked

by the Detective at the tinme the noney was

confi scat ed.

4. The Defendant testified that he did not

hear the question posed by the detective due

to being hard of hearing. This court has

had nunerous occasions in the past to

observe that the Defendant is indeed hard of

heari ng.

The evi dence adduced at the hearing, however, did not support
this version of events. 1In fact, none of the w tnesses

testified that Goff ever was answering yes or no to questions

posed by the officers.



Detective Corbett testified that Goff asked if he
coul d keep the noney taken from his pockets. The detective
poi nted out to Goff that the $4,000 had rubber bands around it,
and comrented to CGoff that they knew he did that with his noney
when he was selling drugs. Coff denied that any of the noney
retrieved fromhis pockets was drug noney. Detective Corbett
said Goff next told himthat he had worked for sone of the
noney. Detective Corbett testified that he pushed the noney in
front of Goff and asked whi ch was drug noney and whi ch was the
noney he worked for. He said CGoff replied he had worked for the
$300 bundl e, and the $4,000 was drug noney. Wen asked by the
Commonweal th Attorney if Goff said that specifically, the
detective testified that was specifically what Goff had said.

Next, Trooper Smth testified that he was present when
Det ective Corbett questioned Goff about which was “good noney”
and which was “bad noney.” He said that CGoff responded that the
$300- sonet hi ng portion of the noney cane from contract work, and
t he $4, 000 was “bad noney.” He said CGoff took the $4,000 and
pushed it aside.

Coff testified that it was the detective who asserted
t hat $4, 000 of the nobney was drug noney and they would give him
the $300 back. He testified that he had had a hard tinme hearing
Detective Corbett that day. Goff added that while he was in the

car with Trooper Smith he was asked what he was doing with “that
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kind of noney.” He testified that he told Trooper Smith that
t he $300 was from doi ng drywall and the $4, 000 was borrowed for
t he purchase of a truck

This testinony fails to support the trial court’s
finding that Goff was tripped up by answering questions he did
not understand. There certainly is no testinony that he was
bei ng asked yes or no questions. Coff did not testify about
bei ng questioned. |In contrast, Trooper Smith corroborated
Detective Corbett’s testinony that Goff was asked to identify
t he sources of the noney and Goff voiced his response that the
$4,000 was fromselling drugs. Thus, we find that the evidence
does not support the findings of the court.

Vi ew ng the whol e of the evidence and the findings of
the court, we conclude that the court’s findings were clearly
erroneous. Therefore, we reverse the court’s order denying

forfeiture in this instance.
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