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TAYLOR, JUDGE: Brian M Schm dt brings this appeal froma Mrch

17, 2004, summary judgnent of the Jefferson Circuit Court
al | owi ng appel |l ees to recover basic reparation benefits paid
pursuant to Kentucky' s Mdtor Vehicle Reparations Act. W
affirm

The material facts of this case are undisputed. In

May 2001, Schmidt, an Indiana resident, was operating a notor



vehi cle in Kentucky and negligently caused his notor vehicle to
collide with a vehicle driven by Harold C. Leppert, Jr., a
Kentucky resident. The accident caused Leppert to sustain
injuries and to incur nedi cal expenses in the amount of
$4,201.85. Leppert’s notor vehicle insurance carrier,
Nati onwi de Mut ual | nsurance Conpany (Nationw de), paid these
expenses under its contract to pay basic reparation benefits
(BRB). Schmdt’s notor vehicle was insured by American Famly
| nsurance Conpany (Anmerican Famly). Anerican Famly is not
authorized to sell insurance in this Commonweal th and does not
do business in Kentucky. The notor vehicle insurance policy
i ssued to Schm dt by Anmerican Family provided liability coverage
but did not provide coverage for BRB

The instant action was initiated by Nationw de and
Leppert against Schmidt in an effort to recoup the $4,201.85 in
BRB pai d by Nationw de for Leppert’s nedical expenses arising
fromthe accident. Kentucky Revised Statutes (KRS) 304. 39-
070(2). As the material facts were undisputed, all parties
noved for summary judgnent, and the circuit court subsequently
entered summary judgnent in favor of Leppert and Nati onw de.
The court awarded Leppert and Nationwi de the sum of $4, 201. 85
plus interest. This appeal follows.

Schm dt contends the circuit court commtted error by

entering summary judgnent in favor of Leppert and Nati onw de.
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Summary judgnent is proper where there exist no material issues
of fact and novant is entitled to judgnent as a matter of |aw.

Ky. R CGv. P. (CR) 56; Steelvest, Inc. v. Scansteel Service

Center, Inc., 807 S.W2d 476 (Ky. 1991). The nmaterial facts are

undi sputed, and we are presented with an issue of |aw — the
interpretation of certain provisions of the Kentucky Mt or
Vehi cl e Reparations Act (MVRA) as codified in KRS Chapter
304. 39.

Schmdt initially contends that Nationwi de and Leppert
may not recover the BRB paid because Schm dt qualifies as a
“secured person,” within the meaning of KRS 304.39-070.' we
di sagr ee.

KRS 304.39-070 provides, in relevant part, as follows:

(1) "Secured person"” neans the owner,

operator or occupant of a secured notor

vehi cl e, and any ot her person or

organi zation legally responsible for the

acts or om ssions of such owner, operator or
occupant.

(2) A reparation obligor which has paid or
may becone obligated to pay basic reparation
benefits shall be subrogated to the extent
of its obligations to all of the rights of

! Brian M Schnidt also relies upon State Farm Mutual Autonobile |nsurance Co.

V. Harris, 850 S.W2d 49 (Ky.App. 1992) for the proposition that Schmidt’s
aut onobi l e had “security” within the nmeaning of Kentucky Revised Statutes
(KRS) 304.39-020(17); thus, Schmdt qualified as a “secured person” under KRS
304.39-070. W, however, view Harris as distinguishable. In that case, the
Court of Appeals was faced with the precise i ssue of whether an out of state
notorist, wi thout basic reparation insurance coverage, should be allowed to
recover fromthe Kentucky Assigned Clainms Bureau. In this appeal, we are not
presented with such an issue; rather, the issue herein centers upon whether
Nat i onwi de Mutual | nsurance Conmpany and Harold C. Leppert, Jr. may recover

pai d basic reparation benefits from Schm dt.
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t he person suffering the injury against any
person or organi zation other than a secured

per son.

(3) A reparation obligor shall have the
right to recover basic reparation benefits
paid to or for the benefit of a person
suffering the injury fromthe reparation
obligor of a secured person as provided in
this subsection, except as provided in KRS
304. 39-140(3). The reparation obligor shal
elect to assert its claim (i) by joining as
a party in an action that my be commenced
by the person suffering the injury, or (ii)
to rei nmbursenent, pursuant to KRS 304. 39-
030, sixty (60) days after said claimhas
been presented to the reparation obligor of
secured persons. The right to recover basic
reparation benefits paid under (ii) shall be
limted to those instances established as
appl i cabl e by the Kentucky I nsurance
Arbitration Association as provided in KRS
304. 39- 290.

Under subsection 2, a reparation obligor (Nationw de)

may not seek reinbursenment of BRB froma “secured person.”

Under subsection 1, a secured person is defined as “the owner,

operator or occupant of a secured notor vehicle .

Al t hough the term “secured notor vehicle” is not defined in th

MVRA, it does provide a definition for the term“security,” as

nmeani ng “any conti nui ng undertaking conplying with this

subtitle, for paynent of tort liabilities, basic reparation

benefits, and al

ot her obligations inposed by this subtitle.”

KRS 304.39-020(17). By juxtaposing KRS 304.39-070(1) and KRS

304. 39-020(17), we interpret the term“secured notor vehicle”

a vehicle covered by valid insurance for the paynent of tort
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l[iability, basic reparation benefits, and all other obligations
i nposed by the MRA

In the case at hand, |ndiana s insurance schene
differs from Kentucky’s MVRA and does not provide for paynent of
BRB. Thus, Schm dt’s autonobile was not covered by a notor
vehi cl e insurance policy that provided coverage for basic
reparation benefits. Accordingly, we are of the opinion that
Schm dt was not a secured person within the neani ng of KRS
304. 39- 070( 1) .

Schm dt al so argues that KRS 304.39-060 operates to
extinguish his liability for the paid BRB. KRS 304. 39-060
reads, in relevant part, as foll ows:

(1) Any person who registers, operates,

mai ntains or uses a notor vehicle on the
publ i c roadways of this Commonweal th shal |
as a condition of such registration,
operation, mai ntenance or use of such notor
vehi cl e and use of the public roadways, be
deened to have accepted the provisions of
this subtitle, and in particular those
provi sions which are contained in this
secti on.

(4) Any person may refuse to consent to the
limtations of his tort rights and
liabilities as contained in this section.
Such rejection nmust be in witing in a form
to be prescribed by the Departnent of

I nsurance and nust have been executed and
filed wwth the departnment at a tine prior to
any notor vehicle accident for which such
rejection is to apply. Such rejection form
together wth a reasonabl e expl anati on
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t hereof shall be furnished by the reparation
obligor with each policy to each prospective
i nsurance applicant. Such rejection form
shall affirmatively state in bold print that
acceptance of this formof insurance denies
the applicant the right to sue a negligent
notori st unless certain requirenments
contained in the policy of insurance are
nmet. Rejection by a person who is under

| egal disability shall be nmade on behal f of
such person by his | egal guardian,
conservator or his natural parent. The
failure of such guardian or a natural parent
of a person under legal disability to file a
rejection, within six (6) nonths fromthe
date that this subtitle would otherw se
becone applicable to such person, shall be
deened to be an affirmative acceptance of

all provisions of this subtitle. Provided,
however, any person who, at the tinme of an
acci dent, does not have basic reparation

i nsurance but has not formally rejected such
[imtations of his tort rights and
liabilities and has at such tinme in effect
security equivalent to that required by KRS
304. 39-110 shall be deened to have fully
rejected such imtations w thin neaning of
this section for that accident only.

(6) Every insurance conmpany when issuing an
autonobile policy to a resident of this
Commonweal th rmust i nformthe buyer in
witing in aformto be prescribed by the

i nsurance conm ssioner of his right to
reject the limtations of his tort rights
and liabilities under this subtitle in the
manner provided in subsections (4) and (7)
of this section.

(7) Any rejection shall result in the ful
retention by the individual of his tort
rights and his tort liabilities. Any person
injured by a notor vehicle operator who has
such rejection on file may claimhis ful
damages, i ncludi ng nonpecuni ary danages, or,
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i f such injured person has not rejected his
own tort limtations, he may also claim
basic reparation benefits fromthe
appropriate security on the vehicle as

est abl i shed under KRS 304.39-050. If such
provi der of security is other than the one
providing security for the operator who has
rejected the limtations, such provider
shall be subrogated to the rights of the
injured person to the extent of reparation
benefits paid agai nst the owner and operator
of the vehicle.

(8) No person who has rejected the tort

[imtations under this section, except as

provi ded in subsection (9) of this section

or KRS 304. 39-140(5), nmay collect basic

reparation benefits.
Because Schm dt did not have BRB coverage but had liability
coverage, Schm dt argues that he is deened to have fully
rejected the tort limtations of the MVRA by operation of KRS
304.39-060(4). W are sonewhat baffled by this argunment. W
have determ ned that Schm dt is not a secured person under the
statute. Likew se, Schmdt failed to execute a witten
rejection of his tort rights and liabilities pursuant to KRS
304.39-060(4). The fact that he is a non-resident does not
equate to rejection of the WRA. W are m ndful that non-
residents who operate notor vehicles on Kentucky hi ghways do so

subj ect to the Comonweal th’s notor vehicle |aws, including the

MWRA. Ashby v. Mney, 717 S.W2d 223 (Ky. 1986), overrul ed on

ot her grounds by Troxell v. Trammell, 730 S.W2d 525 (Ky. 1987).




Thus, we do not believe that Schnmi dt shoul d be
“deened” to have rejected the tort limtations of the MVRA
Even if we were so inclined, we interpret KRS 304. 39-060(7) as
all owi ng recovery of paid BRB. The relevant portion of
subsection 7 states:

I f such provider of security is other than

the one providing security for the operator

who has rejected the Iimtations, such

provi der shall be subrogated to the rights

of the injured person to the extent of

reparation benefits paid agai nst the owner

and operator of the vehicle.
KRS 304.39-060(7). Under the statute’s plain |Ianguage, the
provi der of security (Nationw de) is subrogated to the extent of
reparation benefits paid agai nst the owner of the vehicle
(Schmdt). As such, we reject the contention that KRS 304. 39-
060 shields Schmdt fromliability for the BRB paid to Leppert.

Schm dt finally argues that a rel ease executed by
Leppert bars the instant action against Schmdt. W have
searched the record and are convinced that this issue was not
presented to the circuit court. Additionally, Schmdt’s
prehearing statenent did not identify the issue as being raised
on appeal. As the circuit court did not rule upon the issue and

Schm dt failed to specify the issue in his prehearing statenent,

we decline to address it. See Sallee v. Sallee, 142 S. W3d 697

(Ky. App. 2004); Conbs v. Knott County Fiscal Court, 283 Ky. 456,

141 S.W2d 859 (1940); CR 76.03(8).
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For the foregoing reasons, the sunmary judgnment of the

Jefferson Circuit Court is affirned.
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