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BEFORE: CHI EF JUDGE COMBS; BARBER, JUDGE; M LLER, SENI OR JUDGE.‘!
M LLER, SENIOR JUDGE: Dante McG nnis appeals froma judgnent of
the Jefferson Circuit Court entered upon a jury verdict
convi cting himof, anong other things, one count of possession
of a firearmby a convicted felon as set forth in Kentucky

Revi sed Statutes (KRS) 527.040, and sentencing himto seven

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



years in prison. MGNnis contends that the trial court erred
by permtting the Cormonwealth to introduce evidence concerning
the testing of the firearmto determ ne whether it was capabl e
of being fired. W affirm

On April 16, 2003, Oficer Janes Kaufling was on foot
patrol in Parkway Place, a federal housing project, when he
observed McG nnis near building 12 throw ng dice with a |arge
roll of cash in his hand. MG nnis observed the officer and
began to wal k away. O ficer Kaufling asked McG nnis to stop
but McG nnis began to run away. Kaufling pursued MG nnis and
observed himreach in the wai stband of his pants and throw a . 38
caliber pistol to the ground. MG nnis was eventual |y
apprehended by Kaufling. A search incident to arrest yielded 5
di ce and $860.00 in cash on the appellant’s person. Parkway
Place is a no trespass locale. MGnNnis did not |ive at Parkway
Pl ace and had no | egal reason to be there.

On July 15, 2003, MG nnis was indicted for possession
of a firearmby a convicted felon, tanpering with physica
evi dence, third-degree crimnal trespass, and |oitering.

Prior to trial Oficer Kaufling took the pistol to the
firing range and, at his request, the firing range supervisor
fired the pistol to test whether it was capable of firing. It
was. At trial, Oficer Janes Kaufling was called as a w tness

by the Conmonweal th. Wen Kaufling began to testify concerning



the results of a test firing of the pistol, MG nnis objected on
the basis that he had not been informed concerning the results
of the test. The trial court overruled McG nnis’ objection and
permtted Oficer Kaufling to continue to testify that the
weapon was capabl e of being fired based upon the test firing.

McG nnis contends that the trial court erred by
permtting testinony regarding the test firing because the
Commonweal th had not disclosed the results of the test to him
Specifically, McG nnis argues that the Commonweal th was under an
obligation to disclose the results of the test firing pursuant
to the provision of Ky. Rule Gim P. (RCr) 7.24(1), which
requires the Cormmonwealth to disclose to a defendant, anong
other things, the results of scientific tests or experinents
made in connection with the particular case. MG nnis argues
that the test firing of the pistol falls within the scope of
this provision. On July 24, 2003, the trial court had entered a
pretrial order which, anong other things, required the
Commonweal th to “conply with the Rules of Crimnal Procedure
regardi ng di scovery.”

The Conmonweal th did not violate the “scientific tests
or experiments” provision of RCr 7.24 by not providing the
results of the test to MG nnis. The test firing of a pistol
cannot be construed as a “scientific test or experinent.” The

use of the term*“scientific” connotes evidence requiring the use



of an expert. See Kentucky Rules of Evidence (KRE) 702. (“If
scientific, technical, or other specialized know edge w ||
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
know edge, skill, experience, training, or education, nay
testify thereto in the formof an opinion or otherw se.”
(Enphasi s added)).

Further, scientific evidence has been defined as
"evidence that draws its convincing force fromsone principle of

sci ence, mathematics and the |like." Commobnwealth v. MIller, 367

Pa. Super. 359, 363, 532 A 2d 1186, 1188 (1987) (quoting State v.

Brown, 297 Or. 404, 407, 687 P.2d 751, 754 (1984)); Commonweal th

v. Apollo, 412 Pa. Super. 453, 457, 603 A 2d 1023, 1025 (1992).
The test firing of a pistol does not fall wthin the scope of
this definition. Any physically able | ayperson is capable of
test firing a pistol to determne if it is capable of firing.
No principles of science, mathematics and the |ike are
inplicated in the determnation. Nor is the need for expert
testinmony. We accordingly nmust reject McG nnis’ position that
t he Commonweal th viol ated the di scovery order by not providing
himwith the results of the test.

McG nnis also contends that since the firing range

supervi sor rather than Kaufling hinself fired the pistol



Kaufling' s testinmony concerning the results of the test was
hear say.

On cross-exam nation Kaufling clarified that the
firing range supervisor, not he, fired the gun. Defense counse
did not object, nor did he pursue how Kaufling knew the test
results — by witnessing the test firing or by being told about
the result by the firing range supervisor. Kaufling did not
repeat any out of court statenent made by the firing range
supervi sor

In summary, Kaufling testified that he checked the gun
out of the evidence |ocker, took it to the firing range, had the
firing range supervisor test fire the gun, and returned the gun
to the evidence | ocker the sanme day. The inplication of his
testimony was that he observed the test firing, not that he
absented hinself while the firing range supervisor perfornmed the
test and thereafter |earned about the test result from
statenents nade by the supervisor

Kaufling' s testinony, it appears, was not based upon
any statenment nmade to himby the firing range supervisor;
rather, the clear inplication is that his testinony was based
upon his personal observation of the test firing, in which case
Kaufling s testinony was not based upon hearsay. See KRE

801(c).



In any event, McGnnis did not raise this objection at
trial, and the issue is unpreserved. This court wll not
consider errors raised for the first tine on appeal.

Robi nson v. Commonweal th, Ky. App., 572 S.W2d 606, 608 (1978).

Nor was there pal pable error pursuant to RCr 10. 26.
For the foregoing reasons the judgnment of the

Jefferson Circuit Court is affirned.
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