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BEFORE: BUCKI NGHAM DYCHE AND GUI DUGLI, JUDGES.
GUI DUGE.l, JUDGE: Tinothy Terrell Kinble appeals froma judgnent
of the Fayette Crcuit Court reflecting a jury verdict of guilty
on the charge of first-degree rape. Kinble maintains that the
evi dence presented at trial was insufficient to support his
conviction. For the reasons stated below, we affirmthe
j udgnent .

On May 22, 2003, O W invited Kinble to cone to her
house that evening and watch a novie. The two were acquai nted

fromwork. After speaking on the phone with O W and receiving



directions, Kinble arrived at her house around 2:30 a.m on My
23, 2003. The record indicates that after O W and Kinble

wat ched part of a novie and kissed, O W asked Kinble to cone
to her bedroom and spend the remai nder of the night. They got

in bed and Kinble began to fondle her, so she got out of bed,

t ook her pants off, and got back in bed.

Kinble and O W disagree as to what happened next.
Kinbl e clains that they engaged in consensual sexual
intercourse, and that O W got mad when his girlfriend called
on his cell phone. O W alleges that Kinble started having
sexual intercourse with her and she told himto stop. She said
that at first he conplied, but sonetine thereafter put his hands
on her neck and forced her to have non-consensual sexual
intercourse with him She clained that she told himto quit and
was able to push himoff of her and get out of bed. She noticed
t hat she was bl eedi ng and put her underwear in the trash can.
She mai ntained that she told himto | eave, and that she wal ked
with himto the parking |ot.

O W went to a hospital with a female friend. An
exam nation revealed injuries to O W’s cervix. A subsequent
eval uation of the evidence by the Kentucky State Police crine
| ab i ndi cated the presence of senen.

O W filed a police report and an investigation

followed. As part of the investigation, O W called Kinble
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froma police station and the conversation was recorded. The
matter went before the Fayette County grand jury, which indicted
Ki nbl e on one count of first-degree rape.

A jury trial was conducted in Fayette Circuit Court on
February 19, 2004. Kinble noved for a directed verdict at the
cl ose of the Commonwealth’s case and at the close of all of the
evidence. Both notions were denied. After hearing all of the
evidence, the jury initially stated that it was deadl ocked.
After further deliberations, it returned a guilty verdict.
Ki nbl e received a sentence of ten years in prison, and this
appeal foll owed.

Ki nbl e now argues that the evidence presented at trial
was insufficient to support his conviction. He maintains that
t he Commonweal th did not prove beyond a reasonabl e doubt the
el ement of forcible compulsion.® As such, he contends that it
was clearly unreasonable for the jury to return a guilty verdict
and that accordingly he was entitled to a directed verdict.

We have cl osely exam ned the record and the |aw, and

find no error in the circuit court’s denial of Kinble s notions

! KRS 510.040 states, (1) A person is guilty of rape in the first
degree when: (a) He engages in sexual intercourse wth another
person by forcible conpulsion . . . . "Forci bl e conpul si on”
nmeans physical force or threat of physical force, express or
i nplied, which places a person in fear of imredi ate death,
physical injury to self or another person, fear of the
I mredi ate ki dnap of self or another person, or fear of any
of fense under this chapter. KRS 510.010(2).



for a directed verdict. Comonwealth v. Benham 816 S.W2d 186

(Ky. 1991), sets forth the standard for review ng notions for a
directed verdict. |t states that,

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Conmonwealth. If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assunme that the evidence for the
Commonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonabl e

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal.?
We cannot conclude that it would be clearly unreasonable for a
jury to find guilt in the matter at bar. Wile the evidence is
conflicting, in addressing the notions for a directed verdict
the trial court was bound to draw all fair and reasonabl e

i nferences fromthe evidence and assune that the evidence for

the Commonwealth is true.

2 Benham 816 S.W2d at 187.



For purposes of ruling on the directed verdict notion,
O W'’s account nust be regarded as true.® As such, the trial
court was bound to assune that Kinble had non-consensual sexua
intercourse with O W, that he did so by conpulsion (i.e., his
hand on her throat or neck), and that he continued after having
been told to stop. The corroborating evidence such as the
findings of blood and senen, O W'’s nedical exam nation, and
the testinony of the exam ning nurse and | ab technician nust be
viewed by the trial court in a light nost favorable to the
Conmonweal t h. 4

Wth respect to Kinble’s claimthat the Commonweal th
failed to prove the el enent of forcible conmpul sion (see footnote
1), O W’s testinony that Kinble held her by her neck and
pl aced her in fear of greater harmsatisfies this requirenent.
Again, the question is not whether O W'’s testinony proves the
el enents of first-degree rape beyond a reasonabl e doubt, but
whet her when taken in a |light nost favorable to the Commonweal t h
and regarded as true it overcones Kinble' s notions for a
directed verdict.

When considering the totality of the evidence agai nst
Kinble and viewing it in a light nost favorable to the

Commonweal th, the trial court properly concluded that Kinble was

® Benham supr a.
4&-




not entitled to a directed verdict. Simlarly, under the
evi dence as a whole, we cannot find that it would clearly be
unreasonabl e for the jury to find guilt.® As such, we nust
conclude that the Fayette GCircuit Court correctly denied
Kinble's notions for a directed verdict.

For the foregoing reasons, we affirmthe judgnent of

the Fayette Circuit Court.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John F. Ranpulla, 111 Gregory D. Stunbo
Fayette County Legal A d Attorney Genera

Lexi ngt on, KY
Cint Evans Watson
Assi stant Attorney Genera
Frankfort, KY




