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BEFORE: KNOPF AND TACKETT, JUDGES; AND EMBERTON, SENI OR JUDGE.'‘!
KNOPF, JUDGE: Priscilla Lane appeals from separate orders? of

the Workers’ Conpensation Board denying her clains for death

! Seni or Judge Thomas D. Enberton sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of
t he Kentucky Constitution and KRS 21. 580.

2 The Board’'s orders were entered, respectively, March 15, 2004,
and August 13, 2004. Lane’ s appeals have been consolidated for
revi ew.



benefits pursuant to KRS 342. 750 and for costs, interest, and
attorneys fees pursuant to the penalty provisions of KRS 342. 040
and KRS 342.310. In March 2001, Priscilla s husband, Dougl as
Lane, commtted suicide. Priscilla contends that Douglas’s
deat h was a conpensabl e consequence of a work injury he suffered
in July 2000. She also contends that the enployer, S & S Tire,
Inc., #15, through its conpensation carrier, Century |nsurance,
unr easonabl y deni ed Dougl as tenporary i ncone benefits and

medi cal expenses and thus should be held liable for statutory
sanctions. As affirmed by the Board, the Adm nistrative Law
Judge (ALJ) found that Douglas’s suicide was not the result of
the work injury and that the enployer/carrier (E/C) had
reasonabl e grounds to contest Douglas’s claimfor benefits. W
affirm

Priscilla and Douglas began living together in 1999.
At that tinme Douglas was in the final stages of what has been
characterized as a tunul tuous divorce. The divorce, ending a
Si xteen-year marri age, becane final in January 2000. Priscilla
and Dougl as were married in Decenber of that year.

Foll owi ng a series of tenporary jobs, Douglas went to
work for S & S Tire in April 2000. S & S provides autonobile
mai nt enance servi ces, and Douglas was hired as a nechanic. The
work required that he regularly Iift as nmuch as seventy-five

pounds and reach overhead for |long periods. On July 28, 2000,



he was hanmeri ng when he experienced a sharp pain in his right
shoul der. He informed his supervisor of the incident and took
the rest of the day off. Thereafter, according to Priscilla,
Dougl as suffered fromworsening pain in his shoul der, neck, and
back. Although he returned to work wi thout further absence, he
depended on assi stance from coworkers to perform heavier tasks,
and his productivity declined. By m d-Novenber the pain had
beconme so severe that it conpelled himto cease working. His

| ast day of enploynent was Novenber 13, 2000, and that day, for
the first time, his supervisor filed an injury report.

In the neantine, Douglas had been seeki ng nedica
treatment. On August 24, 2000, he saw Dr. Ral ph Al varado, who
t ook Douglas’s history, prescribed pain nedicines, and ordered
di agnostic i magi ng of Dougl as’s shoul der and back. |In Cctober
2000, Dr. Alvarado described an MRl of Douglas’s back as
“horrendous.” It showed a significant degenerative spina
condi tion and shoul der danage. Dr. Alvarado referred Douglas to
a neurosurgeon and an orthopedi c surgeon for further diagnosis
and treatnment. Because Dougl as had been unable to obtain
i nsurance coverage, he and Priscilla exhausted their savings to
pay nedical bills and apparently del ayed seeking services
because of their inability to pay for them Eventually Dougl as
di d see specialists, who, in Decenber 2000 and January 2001,

opi ned that the July work-place incident Douglas descri bed



probably nade a pre-existing torn rotator cuff worse and aroused
t he degenerative back condition so as to nmake it disabling. The
speci alists agreed that surgery to correct Douglas’s shoul der
injury should be the first step in his treatnent.

By then, however, Douglas’s insurance woes had becone
acute. Soon after the July incident Priscilla |earned that
Dougl as’ s wor k- pl ace health i nsurance would not go into effect
until Dougl as had been enpl oyed for six nonths, and even then
benefits were unlikely because the policy did not cover pre-
existing conditions. |In early August 2000, she contacted S &
S' s conpensation carrier, Century, and was told, she asserts,
t hat Dougl as’s clai mwould be investigated, but in the nmeantine
to submt nedial bills to the enployer. Accordingly, Priscilla
cl ai ms, she began turning Douglas’s nedical bills over to his
supervisor. The bills were not paid, however, so in Cctober she
contacted Century again and |l earned that no bills had been
submtted. Priscilla then had sone of the service providers fax
their bills directly to Century. Not until m d-Novenber, when
Dougl as ceased to work, did he and Priscilla learn that the
supervi sor had not yet filed an injury report.

Once the report was filed and bills submtted,
Century’'s representati ve began to investigate the claim
Apparently she had Dougl as conplete and return a questionnaire,

and she obtained a report fromDr. Al varado. The doctor’s



report made no nmention of the alleged July work-place injury.
Instead it stated that Douglas had given a history of a 1995
aut onobi | e acci dent, after which his back and shoul der synptons
had arisen. For a tinme, a doctor in Mchigan had prescri bed
pai n nmedi cations, but since noving to Kentucky (the record does
not indicate when that was) Douglas had relied on over-the-
counter renedies. Based on this report and on the S & S
supervi sor’s assertion that Douglas had told himof a pre-
exi sting shoul der problem Century concluded that Douglas’s
condition was not work related and so denied his claim |t
notified Douglas of the decision by |letter dated Decenber 4,
2000.

| medi ately, Priscilla contacted both Dr. Al varado and
Century. She conplained to Dr. Alvarado that he had apparently
m sunder st ood Dougl as’s history and asked himto include in a
new report Douglas’s account of his July injury. Dr. Alvarado,
however, who had di scontinued Douglas’s care, reiterated, in a
letter “to whomit may concern,” that Douglas had reported the
1995 accident. Priscilla told Century’s representative that Dr.
Al varado’s report was inaccurate and asked her to reconsi der the
claim The representative refused, however, and said that the
decision was final. Even after Priscilla submtted the
specialists’ reports stating that Douglas’s synptons and

di agnostic i mages were consistent with his claimof a recent



exacerbation of pre-existing conditions, Century’s
representative refused to investigate further

Apparently Dougl as unsuccessful |y sought unenpl oynent
benefits, but did obtain health insurance for Decenber 2000
under a policy his father purchased. That insurance, however,
| apsed after the one nonth. Wthout insurance and w thout an
i ncone, Douglas found hinmself in dire straits. According to
Priscilla, he suffered constant pain, which made it difficult
for himto sleep and eventually made it difficult for himto
dress or bathe w thout her assistance. By about the m ddl e of
February 2001, he had exhausted his prescriptions of pain
nmedi ci ne. On February 26, he was deni ed pain nedicine at an
urgent care facility because he could not pay the $75.00 fee.
Hs failure to pay child support had resulted in an order to
appear in court on March 1. On February 28, Priscilla obtained
prescriptions for Lortab, a pain nedicine, and Kl onopin, a sleep
aid, for an injury she had suffered at work. The next day, the
day of Douglas’s court appearance, she did not waken until 2:00
p.m Douglas was asl eep, and she could not rouse him Hoping
to explain the difficulties they were having, she decided to go
to court in his stead. At the courthouse, the county attorney
accused her of being intoxicated, and she was jailed for the

ni ght.



About eight that night, Douglas’ s daughter visited his
house and | et hi m know what had happened to Priscilla. Upon her
return hone the next afternoon, Priscilla found Dougl as’s body
lying on their bed. He had shot hinself with arifle. Pills
later found in the sheets suggested that he had probably taken
Priscilla s medicines as well.

In March 2002, Priscilla filed a claimfor either
death or survivor’s benefits under the Wrkers’ Conpensati on
Act. By order entered in Septenber 2003, the ALJ found that
Dougl as had suffered a work-related injury in July 2000 and
woul d have suffered a permanent partial disability as a result.
He awar ded past due nedi cal expenses, past due tenporary total
di sability benefits, and survivor’s permanent disability
benefits. He denied Priscilla s claimfor death benefits,
however, and found that she had not nmet her burden of proving
t hat Douglas’s death was a proximate result of his injury. As
not ed above, the Wirkers’ Conpensation Board affirnmed that
ruling. It is fromthe Board s affirmance that Priscilla has
appeal ed.

As Priscilla notes, suicide is conpensabl e under KRS
342.750 “if (1) the enployee sustained an injury which itself
arose in the course of and resulted from covered enpl oynent; (2)
wi thout that injury the enployee woul d not have devel oped a

nment al di sorder of such a degree as to inpair the enployee’s



normal and rational judgnent; and (3) w thout that nental
di sorder, the enpl oyee woul d not have comnmitted suicide.”?
Severe depression is a nental disorder for the purposes of this
rule.* “If, however, a nental condition resulting in a suicide
is proximtely caused by non-work-related injuries or persona

problems, . . . KRS 342.610(3) bars the claim”® KRS 342.610(3)

provides in pertinent part that “[l]iability for conpensation

shall not apply where . . . death to the enpl oyee was
proximately caused . . . by his willful intention to . . . kill
hi msel f.”

Both parties submitted so-called psychol ogi ca
aut opsi es, prepared by psychiatrists, attenpting to identify the
causes of Douglas’s suicide. Both experts believed that Dougl as
had suffered froma severe depression for at |east the |ast
nmonth of his Iife. Although acknow edgi ng that Dougl as had
apparently had back probl ens before; that he had recently been
through a bitter divorce; and that, during the breakdown of his
marri age, he had |l ost his best friend to suicide, Priscilla’'s

expert opined that Douglas had becone suicidally depressed only

3 Advance Al um num Conpany v. Leslie, 869 S.W2d 39, 41 (Ky.
1994) (citing Wells v. Harrell, 714 S.W2d 498 (Ky. App. 1986).

“ ANtes v. Petrocelli Electric Conpany, 704 N Y.S.2d 372
(N. Y. App. 2000).

> Advance Al um num Conpany v. Leslie, 869 S.W2d at 41.




toward the end of his life as a result of his chronic pain and
inability to work.

The E/C s expert, on the other hand, testified that
wi t hout nore know edge of Douglas’s history it was inpossible to
say Wi th nmeaningful certainty which of the several burdens
Dougl as bore had been substantially responsible for his death.
He admitted that Douglas’s pain and financial straits would have
contributed to his depression, but he would not admit that one
coul d say how great that contribution had been. He noted that
Dougl as had apparently been prescribed an anti depressant duri ng
his divorce. The circunstances of the divorce and his friend' s
sui cide could well have been the substantial sources of
Dougl as’ s depression, this doctor testified. And Douglas’s
final inpulse to shoot hinself could have arisen from drug
intoxication and Priscilla s absence rather than his pain and
unenpl oyment .

The ALJ relied expressly on this latter expert’s
report and testinony in finding that Priscilla had failed to
prove that the workplace injury was the proxi mate cause of
Dougl as’s death. Priscilla contends that the expert based his
opi nion on the m staken belief that “proximate cause” neans
“only cause.” In fact, however, she argues, she was obliged to
prove only that the injury was a factor substantially

contributing to the death, not that it was the sole or even the



primary cause.® Citing Cepero v. Fabricated Metals Corporation,

she insists that the expert’s incorrect assunption so tainted
his opinion as to render it unreliable. She argues further that
the expert essentially conceded that the injury was indeed a
substantially contributing factor.

We do not agree with Priscilla’ s characterization of
the expert’s report and testinony. It is true that at one point
in his report he stated that the injury “by itself” cannot be
said to have caused the suicide. And it is true that during an
i ntense cross-exam nation he nonentarily agreed with the
guestioner that Douglas’s injury was a substantial cause of his
depression. The totality of the report and testinony, however,
make it clear that the expert believed that one could not say
whi ch of Douglas’s problens, either alone or in conbination,
were substantial causes of his death and which were nerely
conditions. As the Board noted, the ALJ's reliance upon this
testinony, during which the substantial -cause standard was
referred to several tines, indicates clearly enough that he was
aware of that standard and applied it. In light of that
evi dence, the ALJ' s finding that Douglas’s injury had not been

shown to be a proximate cause of his death cannot be

® See Pat hways, Inc. v. Hanmons, 113 S.W3d 85 (Ky. 2003)
(di scussing standards for determ ning | egal cause).

7132 S.W3d 839 (Ky. 2004).
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characterized as a flagrant error, and therefore nay not be
di sturbed on appeal .8

Priscilla also contends that the ALJ erred by refusing
to enhance by two-tenths the nultiplier applied to her award.
She is entitled to the enhancenent, she nmintains, both because
Dougl as had only a ninth-grade educati on and because he had
obtained his GED. She relies on KRS 342.730(1)(c)3, which
provides in pertinent part as foll ows:

Recogni zing that Iimted education and
advanci ng age i npact an enpl oyee’ s post -
injury earning capacity, an education and
age factor, when applicable, shall be added
to the income benefit nultiplier set forth
in paragraph (c)1 of this subsection. |If at
the tinme of injury, the enpl oyee has |ess
than eight (8) years of formal education,
the multiplier shall be increased by four-
tenths (0.4); if the enployee had | ess than
twel ve (12) years of education or a high
school General Educati on Devel opnent

di ploma, the nultiplier shall be increased
by two-tenths (0.2).

Because Dougl as had obtained his GED, the ALJ rul ed
that he was not eligible for the two-tenths increase. Priscilla
mai ntains that the ALJ (and the Board) m sconstrued subsection

(c)3. Under that statute, she argues, one is entitled to the

8 Western Baptist Hospital v. Kelly, 827 S.W2d 685, 687-88 (Ky.
1992). (The function of this Court’s review of the Board, our
Suprene Court has held, “is to correct the Board only where the
Court perceives the Board has overl ooked or m sconstrued
controlling statutes or precedent, or commtted an error in
assessing the evidence so flagrant as to cause gross
injustice.”).
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two-tenths increase either if one has nore that eight but |ess
than twel ve years of schooling or if one has a GED. Dougl as
satisfied both conditions and so on the basis of either was
entitled to the increase. The Board and the ALJ read the
statute as providing that one is not eligible for the increase
if one has at |east twelve years of schooling or the GED
equi val ent. Because Dougl as had his GED he was not eligible.

Al t hough grammatically, as Priscilla points out, the
statute admts of either reading, we are convinced that the
ALJ’ s and Board’'s reading better conports with the ordinary
understanding of a CGED as the | egal equivalent of a twelfth-
grade educati on.

As noted above, the ALJ ultimately decided that
Dougl as had suffered a workplace injury and was entitled to
benefits for tenporary total disability and nedical expenses.
Priscilla contends that the E/C s delay in providing those
benefits was unreasonabl e and so shoul d be penalized under KRS
342.040 and KRS 342.310. Those statutes provide that penalties
in the formof interest, costs, and attorney fees may be
assessed against an E/C that, w thout reasonabl e grounds or
foundati on, denies or delays the paynent of inconme benefits or

contests a claimfor such benefits.? The ALJ ruled that the

® The Travel ers Indemity Conpany v. Reker, 100 S.W3d 756 (Ky.
2003) .
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delay in this case was not unreasonabl e because the E/ C had
meritorious grounds for contending that Douglas had not suffered
a workplace injury and that his condition was not work rel ated.
In particular, the ALJ noted Dr. Alvarado's report and letter
which indicate that, at |least as far as Dr. Alvarado understood,
Dougl as hinself attributed his shoul der and neck problens to a
1995 auto accident, not to a workplace injury.

Priscilla maintains that the E/C s reliance on Dr.
Al varado’s report was unreasonabl e because that report was
i nconsi stent with Douglas’s on-going clains for nedical
benefits, with sworn statenments by co-workers who w tnessed an
apparent workpl ace incident, with the account of a workpl ace
i njury Dougl as gave to the other doctors who exam ned him and
with the imaging results that indicated that Douglas may indeed
have suffered a recent exacerbation of his underlying back and
shoul der problenms. It was this evidence that ultimtely
persuaded the ALJ that Douglas was entitled to benefits.
Priscilla contends that the E/C either knew of this evidence or
woul d have known of it had it conducted a reasonable
investigation, and that in light of this evidence the refusal to
provi de benefits was unreasonabl e.

We di sagree. As the Board noted, Douglas’s evidence
did not clearly establish the existence of a workplace injury,

and there was substantial evidence to the contrary. A different

13



ALJ, therefore, could have found in favor of the E/C. Because
the E/C s defense was thus neritorious, it cannot be deened
unr easonabl e. *°

Finally, the ALJ declined to address Priscilla' s
argunent that Century’s agent did not conduct an adequate
investigation. The ALJ cited KRS 342. 267, which authorizes the
conmi ssioner of the departnment of workers’ clains to sanction
carriers and others that engage in unfair clains settlenent
practices, and stated “the extent of the carrier’s investigation
is a mtter for investigation by the Comm ssioner . . . not for
the Admi nistrative Law Judge [under either KRS 342.040 and KRS
342.310].” Priscilla maintains that the ALJ erred by failing to
consi der whether Century’s agent adequately investigated
Dougl as’ s cl ai m

Al t hough we agree with the ALJ that a carrier’s
failure to investigate, standing alone, is a practice for the
Comm ssioner to sanction, not the ALJ, we also agree with
Priscilla that the extent of a carrier’s investigation bears
materially on the reasonabl eness of its decision to deny

benefits and contest a claim The carrier has a duty to nake a

10 peabody Coal Conpany v. Goforth, 857 S.W2d 167 (Ky. 1993);
Kendrick v. Bailey Vault Conpany, Inc., 944 S.W2d 147 (Ky. App.
1997) .
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reasonabl y thorough investigation.* [|f such an investigation
woul d have di scl osed facts rendering the decision to deny
benefits unreasonabl e, know edge of those facts may be
attributed to the carrier and sanctions inposed under KRS
342.040 or KRS 342.310. To the extent, if any, that the Board
and the ALJ held otherwi se, they erred. The error was harnl ess,
however, for as noted above, even attributing to the E/C all of
the information Priscilla contends it failed to discover, the
decision to deny benefits and contest the clai mwas not
unr easonabl e.

We are convinced, in summary, that the ALJ and the
Board addressed this very sad case fairly and w thout reversible
error. Substantial evidence supported the ALJ' s finding that
Dougl as’ s sui ci de was not work rel ated; KRS 342.730(1)(c)3 does
not entitle GED holders to an increased benefits nultiplier;
and, though one nmay wi sh that our health-care system coul d have
served Dougl as better and nore pronptly, the enployer and its
carrier are not to be sanctioned for contesting a doubtful
claim Accordingly, we affirmthe March 15, 2004, and August
13, 2004, orders of the Wrkers’ Conpensati on Board.

ALL CONCUR

11803 KAR 25:240 § 4; Crittenden Orange Bl ossom Fruit v. Stone,
492 So. 2d 1106 (Fla.App. 1986); Jones v. Arnold, 371 So.2d 1258
(La. App. 1979).
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