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BEFORE: GUI DUGLI, MANULTY, AND M NTON, JUDGES.

M NTON, JUDGE: Walter Harper, Jr. was charged with receiving
stol en property over $300 and bei ng a second-degree persistent
felony offender. A jury found himguilty, and he was sentenced
to a maxi mum of ten years’ inprisonnment. The question before us
on appeal is whether a conmment nmade by the Commonwealth at tria
regarding Harper’s alleged prior bad acts created undue

prejudice. W believe the prosecution’ s statenent was



i nappropriate, but the court’s adnonition to the jury cured any
negati ve effect the coment may have had. So we affirm

On August 30, 2003, a horse trailer was stolen froma
farmin Jessam ne County and sold to a used car dealership in
Lexi ngton for $250. The proprietor of the deal ership, Bobby
Russel |, purchased the trailer from Harper; Russell paid Harper
with a check, which Harper |later cashed at a | ocal bank.

At trial, two disparate versions of the events |eading
up to the sale of the trailer were offered. Harper clained that
he believed the horse trailer that he sold to Russell bel onged
to an acquai ntance, Jason Hensley, and that Hensley had given
Harper the trailer in exchange for noney Hensley owed him But
Hensl ey cl ai med that Harper told himhe was “dope sick” and
needed noney for oxycontin; therefore, Hensley alleged Harper
know ngly stole the horse trailer and then sold it to Russel
for drug noney.

At trial, Harper took the stand to testify on his own
behal f. During cross-exam nation, the Commonweal th questi oned
Har per about his relationship with Russell. The Comonweal th’s
specific Iine of questioning was as foll ows:

Commonweal th:  You sold any other trailers
t o Bobby Russell?

Har per: Yes, | have.

Commonweal th: Wat kind of trail er was
t hat ?



Har per: That was a trailer that
bel onged to nme several years
ago in the stone business.

Commonweal t h:  Uh-huh. When did you sel
that to Bobby Russell?

Har per: Oh, gosh. Four nonths prior
to this.
Commonweal th: Isn't it true that that

trailer cane up stol en, and
he lost it as well?

Har per: Excuse nme?

Fol |l ow ng the Commonweal th’s question, defense counse
i mredi ately obj ected and asked to approach the bench. Defense
counsel clained that the Conmonweal th had intentionally injected
prejudi cial and unsubstantiated information into the trial by
i nsinuating that Harper had previously sold a stolen horse
trailer to Russell; therefore, counsel noved for a mstrial.
The Commonweal t h responded by stating that he thought Harper had
“opened the door” by “mentioning” his relationship with Russel
and that he considered the line of questioning proper. The
trial judge sustained defense counsel’s notion; but, rather than
declare a mstrial, the judge adnonished the jury that it was to
i gnore the Commonweal th’ s questi on.

Thereafter, the Commonweal th concl uded Harper’s cross-
exam nation and court took a recess. Later, defense counse
renewed her notion for a mstrial, alleging that the

Commonweal th’s line of questioning was inflammatory and that the
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judge’ s adnonition was insufficient to cure the error. The
judge disagreed. The notion for a mstrial was agai n denied,
and the jury found Harper guilty of the indicted offenses. This
appeal foll ows.

Har per argues that “the trial court erred to [his]
substantial detrinent by allow ng the Coormonwealth to use
evi dence of a prior bad act that was unduly prejudicial and not
noticed to defense counsel in witing.” W disagree.

The Kentucky Rules of Evidence state that “[e]vidence
of other crines, wongs, or acts is not adm ssible to prove the
character of a person in order to show action in conformty

therewith.”?

The rule offers two exceptions. Evidence of prior
acts may be admissible if, first, it is “offered for sonme other
pur pose, such as proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident”;? or, second, it is “so inextricably intertwined wth
ot her evidence essential to the case that separation of the two
(2) could not be acconplished w thout serious adverse effect on
the offering party.”?

The statenment nade by the Commonweal th does not fit

into either of the rule’s exceptions. The evidence was clearly

! Kentucky Rul es of Evidence (KRE) 404(b).
2 KRE 404(b)(1).

3 KRE 404(b)(2).



not introduced “for sone other purpose,” such as proving a
comon schene or plan, or identifying Harper as the culprit.
Moreover, there is nothing to indicate that evidence of the

al l eged prior bad act was “so inextricably intertwined” with the
Commonweal th’ s ot her evidence that separation of the two facts
was i npossi bl e.

It is well settled in this Commonwealth that “the
prosecution cannot deliberately inject into the case, via a
gquestion, material prejudicial to the rights of the defendant
wi t hout sone reasonable basis to believe there will be an

affirmati ve answer.”?

Upon review of the record, it is clear to
this Court that the only purpose behind the Cormonwealth’s |ine
of questioning was to “inpart[] or suggest[] prejudicial
information to the jury that could not be introduced in

evi dence . LS

There is nothing in the record indicating

t hat Harper had, in fact, previously sold stolen goods to
Russel |l ; noreover, there is nothing to indicate that the
Commonweal th put defense counsel on notice that such information
woul d be revealed at trial. Therefore, the Commonweal th's
comment constituted i nadm ssi bl e evidence under KRE 404(b).

Nonet heless, it is simlarly well established that

“Ia] jury is presuned to follow an adnonition to disregard

4

Bow er v. Conmmonweal th, 558 S.W2d 169, 171 (Ky. 1977).

®> Al exander v. Commonweal th, 463 S.W2d 334, 339 (Ky. 1971).
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evi dence and the adnonition thus cures any error.” There are

two rather limted exceptions to this rule. In Johnson v.

Commonweal th, the Kentucky Suprenme Court held that the

“presunptive efficacy of an adnonition falters:”

(1) when there is an overwhel m ng
probability that the jury will be unable to
follow the court’s adnonition and there is a
strong likelihood that the effect of the

i nadm ssi bl e evi dence woul d be devastati ng
to the defendant; or (2) when the question
was asked wi thout a factual basis and was
“inflammatory” or “highly prejudicial.’

Though rare, there are situations where the courts
have held that an adnonition was insufficient. For instance, in

Bruton v. United States, the United States Suprene Court held

that the introduction of “powerfully incrimnating extrajudicial
statements of a codefendant” could not be cured by an adnonition
to the jury because the statenments deni ed the defendant his

Si xth Arendment right to confrontation.® Likew se, in Brison v.

Commonweal th, the Court held that repeated prejudicial remarks

made by a sheriff during trial, including the statenent that the
defendant “lied to us |like a dog,” could not be overcone with an

adnonition.® And, in Brown v. Commonweal th, the Kentucky Suprene

¢ Johnson v. Commonweal th, 105 S.W3d 430, 441 (Ky. 2003).

" 1d.; see also, MIls v. Commonweal th, 996 S.W2d 473, 485 (Ky.
1999).

8 391 U S 123, 135 88 S.Ct. 1620, 1627-1628, 20 L.Ed.2d 476 (1968).

° 519 S.W2d 833, 837 (Ky. 1975).



Court held that the introduction of the substance of anonynous

t el ephone conversations deni ed the defendant his rights of

confrontation and due process and, thus, could not be cured. '
We do not believe that the coments made by the

Commonweal th during Harper’s cross-exam nation can be |ikened to

the situations in Bruton, Brison, and Brown. Mor eover, the

statement does not inplicate either of the exceptions el ucidated
i n Johnson. Although the statenent made by the Commonweal th was
clearly inappropriate and wi thout a factual basis, we do not
think it was so “highly prejudicial” that it precluded the jury
fromfollow ng the adnonition. Likew se, the Conmonwealth’s
comment was not so inflamatory as to be “devastating” to
Har per.

We concl ude that the comment made by the Commonweal th
was i nadm ssi bl e under KRE 404(b). But because the trial court
i mredi at el y and unequi vocal | y adnoni shed the jury to ignore the
Comonweal th’ s question, we believe any error created by the
Commonweal th's statenent was cured. Therefore, the decision of
the Jessamne Circuit Court is affirned.

McANULTY, JUDGE, CONCURS

GUI DUGLI, JUDGE, DI SSENTS W THOUT SEPARATE CPI NI ON

10 892 S.W2d 289, 290 (Ky. 1995).
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