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BEFORE: DYCHE, KNOPF, AND TACKETT, JUDGES.

TACKETT, JUDGE: Paul Hawks appeals froman order of the Kenton
Crcuit Court denying his notion for post-conviction relief
under Kentucky Rule of Crimnal Procedure (RCr) 11.42. At issue
is whether an attorney who reconmends a guilty plea to an
amended | esser offense which the defendant could not be found
guilty of renders ineffective assistance. The facts in the case

at hand establish that Hawks coul d have been convicted of a



Cl ass C felony; however, he was allowed to plead guilty to a
Class D felony. Consequently, the trial court correctly decided
t hat Hawks’ trial counsel did not render ineffective assistance.
In 2000, Hawks was indicted on one charge of second-
degree sodony. The allegation supporting the charge was that
Hawks, being ni neteen years old, had engaged in deviate sexua
intercourse with a thirteen year-old girl. The Commonweal th
offered to all ow Hawks to plead guilty to third-degree sodony
and recommend a five-year sentence that would run concurrently
W th a seven-year sentence he was serving on a trafficking
charge. Hawks at first tried to enter an Alford plea, but the
trial court required himto admt that he had in fact engaged in
t he charged conduct. Prior to sentencing Hawks, the trial court
expl ai ned that he woul d be required to undergo sex offender
treatment and serve a three-year period of conditional discharge
upon his release fromcustody. Hawks stated that his plea was
knowi ng, intelligent and voluntary, his attorney had advi sed him
of the elenents of the offense and any defenses, and he was
aware of the Commonwealth’s guilty plea recommendation. A year
after he was sentenced, Hawks filed for RCr 11.42 relief
alleging that his trial counsel gave ineffective assistance by
advising himto plead guilty to a charge which he could not have
been convicted of. The trial court entered an order denying the

notion wthout a hearing, and this appeal followed.
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Hawks argues that his counsel’s advice to plead guilty
was i neffective because he could not have been convicted of
t hird-degree sodony. |In order to substantiate a clai m of
i neffective assistance, Hawks nmust show that his attorney’s
representati on was deficient and that the deficient

representation prejudiced his defense. Strickland v.

Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
Furthernore, since Hawks entered a guilty plea, he nust show
that, but for counsel’s unprofessional errors, there is a
reasonabl e probability that he would not have pled guilty and

woul d have taken his case to trial. Sparks v. Commonweal th, 721

S.W2d 726 (Ky.App. 1986). Kentucky Revised Statute (KRS)
510. 090 defines third-degree sodony as foll ows:

(1) A person is guilty of sodony in the
third degree when:
(a) He engages in deviate sexua
intercourse with another person who is
i ncapabl e of consent because he is
mental |y retarded,
(b) Being twenty-one (21) years old or
nore, he engages in deviate sexua
i ntercourse with another person |ess
than sixteen (16) years old; or
(c) Being twenty-one (21) years old or
nore, he engages in deviate sexua
i ntercourse with anot her person |ess
t han ei ghteen (18) years old and for
whom he provides a foster famly hone
as defined in KRS 600. 020.

(2) Sodony in the third degree is a Cass D
f el ony.



Hawks cl ai nms that he was unaware of the requirenent that the
perpetrator be at | east twenty-one years old and, that if his
attorney had properly advised himof the factual requirenents of
t he KRS 510. 090, he woul d have taken the case to trial know ng
that he could not be convicted. W find this argunent

di si ngenuous.

The indi ctnment charged Hawks, not with third-degree
sodony, but with second-degree sodonmy. KRS 510.080 defines that
of fense as foll ows:

(1) A person is guilty of sodony in the

second degree when:

(a) Being eighteen (18) years old or
nore, he engages in deviate sexual

i ntercourse with anot her person |ess
than fourteen (14) years old; or

(b) He engages in deviate sexua

i ntercourse with anot her person who is
mental |y incapacitated.

(2) Sodony in the second degree is a Cass C
fel ony.

Si nce Hawks was ni neteen and admtted having devi ate sexua
intercourse with a thirteen year-old girl, he could have been
convi cted of second-degree sodony. He would have faced a

m ni mum sentence of five years and could have received up to
tens years in the penitentiary. The Comonweal t h anmended t he
charge against himin exchange for a guilty plea. Had Hawks
elected for a jury trial, he would have been facing the origina

charge of second-degree sodony. His attorney’s advice to plead



guilty to a |l esser charge in exchange for a sentence that would

run concurrent with tine he was al ready going to serve on

anot her charge was a reasonabl e defense strategy which we w ||

not second guess.

For the foregoing reasons, the order of the Kenton

Crcuit Court denying Hawks’
af firmed.
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