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BEFORE: MANULTY AND TACKETT, JUDGES; M LLER, SENI OR JUDGE.‘!
TACKETT, JUDGE: Frederick MIler appeals fromthe judgnent of
the Warren Circuit Court finding himguilty of failure to

regi ster as a sexual offender. MIller argues on appeal that he
cannot be convicted of the charged offense because he was not
properly informed of the duty to register and because he was

required to register under the prior version of the statute,

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



which fixes the penalty for failure to register as a class A
m sdenmeanor. We disagree and affirm

MIller was originally convicted of crimnal attenpt to
commt sodony in the first degree in 1987. He was scheduled to
be released in April 2000, but was not actually rel eased until
May 22 of that year. Upon release, MIller registered as a
sexual offender. Shortly after his rel ease he noved to
Il1linois, and Kentucky authorities informed Illinois authorities
of his change of address. Later, MIller returned to Kentucky,
nmoving to Warren County. |In Septenber 2002, the state police
di scovered that MIler had obtai ned a Kentucky driver's |icense,
but had not registered upon his return fromlllinois. Mller
was indicted in January 2003 for the offense of failure to
regi ster as a sexual offender, and was found guilty at trial in
February 2004. He was sentenced to three years' inprisonnent,
enhanced to ten years due to his status as a persistent felony
of fender. This appeal followed.

On appeal, MIler argues that the original sentencing
court had a duty to informhimof his duty to register as a sex
of fender, and that because he was never infornmed of that duty by
t he sentencing court, he cannot be charged with the offense.

M Il er quotes several cases on statutory construction principles
which state that the word "shall" is mandatory | anguage, as well

as Kentucky Revised Statute 446.010(29), which codifies that



principle. See Al exander v. S&M Mdotors, Inc., 28 S.W3d 303

(Ky. 2000), White v. Check Holders, Inc., 996 S.W2d 496 (Ky.

1999). The result urged by MIler would inpose a duty on courts
t hat sentenced offenders before any version of the registration
requi renent was enacted to go back and i nform def endants
sentenced of their duty to register. The Commonweal th notes
that "[t]he essence of statutory construction is to ascertain
and give effect to the intent of the legislature.” Hale v.
Conbs, 30 S.W3d 146, 151 (Ky. 2000). Courts should, the
Commonweal th continues, reject a construction of a statute that

i s unreasonabl e and absurd in preference for one that is

reasonabl e, rational, sensible and intelligent. Comonwealth v.

Kash, 967 S.W2d 37 (Ky. App. 1997), Estes v. Conmmonweal th, 952

S.W2d 701 (Ky. App. 1997). It is, in our view, unreasonable to
reach the result urged by MIler. The statute that inposes a
duty on the sentencing court to informthe offender that he
will, on release, be required to register as a sex offender is
obviously intended to apply to courts sentencing offenders after
the effective date of the statute, and the | anguage of the
statute inplies no retroactive duty on courts that have already
sentenced offenders for crines requiring registration.

Most inportantly, MIler's argunent overl ooks the fact
that he did in fact register as a sexual offender upon his

rel ease. He had actual notice of his duty to conply wth the



continuing duty to update his registry under the statute, and
did not do so; to interpret the statute in the literal-m nded
way urged by MIller would be to depart fromreality. Mller
further argues that in the alternative, he can at nost be
charged with a m sdeneanor, because he regi stered on March 3,
2000, prior to the effective date of the version of the statute
(April 11, 2000) under which he was charged. He cites Peterson
v. Shake, 120 S.W3d 707 (Ky. 2003) in support of his argunent.
But Peterson involved a registrant who was rel eased in 1998 and
charged under the 2000 version of the statute for failing to
update his registry when he relocated. The Kentucky Suprene
Court rejected the Coomonwealth's contention that there is no
di fference between the duty to initially register and the duty
to continually register. MIller argues that because he
initially conpleted the sex offender registry formin March
2000, he was not subject to the higher penalty. W disagree.
Mller's registration did not beconme effective until he was

rel eased fromprison on May 22, 2000, well after the effective
date of the statute. On the registry formthat he was required
to fill out upon release, he is clearly notified that he is
required to notify the local Probation and Parole office prior
to any change of address, and that failure to conply is a d ass
D felony. The formfilled out in March has no | egal effect

here; he had a duty to register upon his release from prison.



This case is readily distinguishable from Peterson because of
the key fact of the date of MIler's release and the notice to
MIller of the consequences of failure to conply with the law s
requi renents. Al so, the Kentucky Suprene Court has recently
held that the registration and notification statutes do not
violate the prohibition against ex post facto legislation, as it
is renmedial in nature and not punitive. "Registration is a
reasonabl e and proper neans for achieving its purpose and is
conpletely consistent with the authority of the state to protect
its people. It does not punish the offender for past
crimnal activity and it does not punish the offender tw ce for

the sane activity." Martinez v. Commonweal th, 72 S. W 3d 581,

584 (Ky. 2002).
For the foregoing reasons, the judgnent of the Warren
Crcuit Court is affirned.
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