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M NTON, JUDGE: Ronnie Charles, an underground m ner, was killed
in a tragic roof fall accident while enployed by South Akers

M ni ng Conpany. The M ne Safety and Revi ew Conm ssion found
that South Akers failed to follow its roof plan, endangered its
m ners, and violated several m ne-safety statutes and

regul ations. An Adm nistrative Law Judge awarded Charles’s

wi fe, Tammy, and his son, Cody, benefits, including a 15 percent



i ncrease in conpensation, based on South Akers’s failure to
foll ow safety regul ations.® The ALJ also held AlG AlU | nsurance
Conpany, the workers’ conpensation carrier for South Akers,
responsi bl e for paynent of the increase in conpensation
benefits. Al G appeal ed and the Wrkers Conpensation Board
affirmed the ALJ' s deci sion.

The questions we are asked to review are whether the
i nsurance policy between Al G and South Akers shields A G from
liability for the increase in conpensation, and whether the
statutory schene of workers’ conpensation necessarily places
responsibility for paynment of the increase on AIG Because we
believe that the insurance contract cannot trunp the statutory
requi renents, and because we believe the statute holds A G
responsi ble for the paynent, we affirmthe decision of the
Boar d.

The facts of this case are not in dispute. Therefore,
we need only address the | egal argunents.

AlG first argues it should not be held liable for the
15 percent increase in conpensation because its insurance policy
with South Akers shields AIGfromliability when there has been
a violation of the |law or safety regulations. The pertinent

portion of the insurance policy reads:

1 Kentucky Revised Statutes (KRS) 342.165(1).
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F. Paynents You Must Make

You are responsi ble for any paynent in
excess of the benefits regularly provided by
the workers [sic] conpensation |aw including
t hose required because:

1. of your serious and willful m sconduct;

2. you know ngly enpl oy an enpl oyee in
viol ation of |aw

3. you fail to conmply with a health or
safety law or regul ation; or

4. you discharge, coerce or otherw se
di scrim nat e agai nst any enpl oyee in
vi ol ation of the workers [sic]
conpensation | aw.
If we nmake any paynents in excess of the
benefits regularly provided by the workers
[sic] conpensation |aw on your behalf, you
will reinburse us pronptly.
Al G argues that since “contracts voluntarily nade
bet ween conpetent persons are not to be set aside lightly,” the
contract, rather than the statute, in this case, is controlling.

We di sagr ee.

In Beacon Ins. Co. of America v. State Farm Mitua

Ins. Co., the Kentucky Suprenme Court recognized that “while the
right to contract is one of the nost basic rights possessed by
the citizenry, this right nust however yield to the public
policy of the state as declared by our General Assenbly.”? CQur

courts have interpreted the purpose of the “penalty” provision

2

Ky., 795 S.W2d 62, 63 (1990).



of KRS 342.165 to be the pronotion of “workplace safety by
encour agi ng workers and enpl oyers to foll ow safety rul es and
regul ations.”?®

Al G argues that since the applicable provision in the
i nsurance policy does not expressly offend the public policy
underneath KRS 342. 165, the contract should control. |In support
of this argunent, AIG posits that since the goal of the statute
is to pronote workplace safety, then the 15 percent increase is
a “penalty” inposed on the enployer to deter bl anmeworthy
conduct. Thus, AIG asserts the 15 percent increase i s not
“conpensation” and, therefore, is not covered by South Akers’s
wor kers’ conpensati on i nsurance.

We agree that the purpose behind KRS 342. 165 is to
pronote safety. But we also believe that the whole of the
Workers’ Conpensation Act was intrinsically designed to
conpensate i njured workers. This policy is expressed in the
cl ear | anguage of the statute:

If an accident is caused in any degree by

the intentional failure of the enployer to

conply with any specific statute or | awf ul

adm ni strative regul ati on made t hereunder,

communi cated to the enployer and relative to

installation or mai ntenance of safety

appl i ances or nethods, the conpensation for

whi ch the enpl oyer woul d ot herwi se have been
i abl e under this chapter shall be increased

% Apex Mning v. Blankenship, Ky., 918 S.W2d 225, 228 (1996).




fifteen percent (15% in the anobunt of each
paynent . *

To establish fully the policy behind the statute, we
believe we nust also |look to the rational e behind ot her
appl i cabl e provi sions of the Wrkers’ Conpensation Act. Severa
sections discourage insurance contracts that |limt the liability
of the insurance carrier. For instance, all enployers are
required either to insure their workers’ conpensation liability,
or to provide proof that they are financially able to pay the
conmpensation directly.® Insurance policies may not be issued
unl ess they contain:

the agreenent of the insurer that it wll

pronptly pay to the person entitled to it

all benefits conferred by this chapter and

all installnments of the conpensation that

may be awarded or agreed upon, and that the

obligation shall not be affected by any

default in the giving of any notice required

by such policy, or otherw se.?®
Li kewi se, “[e]very policy or contract of workers’ conpensation
i nsurance under this chapter, issued or delivered in this state,

shall cover the entire liability of the enpl oyer for

conpensation to each enpl oyee subject to this chapter, except as

* KRS 342.165(1) (enphasis added). The statute was amended in 2000 to
i npose a 30 percent increase in conpensation benefits, as opposed to
a 15 percent increase, if the enployer is found to be in violation
of the law. But because Charles’s accident occurred in 1999, the
pre-anmendnment version of the statute applies.

5 KRS 342.340(1).

® KRS 342.365 (enphasis added).



ot herwi se provided in KRS 216.2960, 342.020, 342.345, or
342.352."7

Based on the | anguage of these statutes, and based on
the requirenment that contracts nust yield to public policy, we
conclude that the provision in the insurance policy limting
AlGs liability to South Akers does not control. The statutes
cited require enployers to be fully covered by their insurance
carriers. The reason for this is to ensure adequate conpen-
sation for enployees and to prevent enployers’ funds from
depl eti on before adequate conpensation is recovered. No waiver
provi sions are nentioned. Mreover, there is no indication that
the 15 percent increase in conpensation required by KRS 342. 165
was intended to fall outside the franmework of workers’ conpensa-
tion benefits.

Even if the contract did apply, we do not believe the
15 percent increase in conpensation could be considered in
“excess” of workers’ conpensation benefits, as provided in the
Al & Sout h Akers contract. Therefore, we hold that the insurance
policy between Al G and South Akers does not preclude A G from
liability for the 15 percent increase in conpensation.

Second, Al G argues that even if the contract does not
apply, the statutory schene does not place responsibility for

paynent of the 15 percent increase in conpensation on an

" KRS 342.375 (enphasi s added).



enpl oyers’ workers conpensation carrier. Al though Al G phrases

its argunent in a variety of ways, their main tenet is that the
15 percent increase in conpensation benefits provided for under
KRS 342.165 is a “penalty” for South Akers’s violation of the

| aw, therefore, since a “penalty” is not “conpensation,” it is

not covered by workers’ conpensation insurance. W disagree.

The nost inportant rule of statutory interpretation is
that the statute is to be given its “plain meaning.”® This Court
adheres to the plain neaning of a statute, “‘unless to do so
woul d constitute an absurd result.’”® The General Assenbly has
directed that “[a]ll statutes of this state shall be liberally
construed with a viewto pronote their objects and carry out the
intent of the |egislature.”?

Looki ng at the plain neaning of KRS 342. 165, we
bel i eve the purpose of the statute is to provide increased
conpensati on for enployees who are injured as a result of their
enpl oyer’s intentional violation of a safety regulation. The
obj ect of workers’ conpensation lawis clear, as is the goal of
requiring enployers to obtain workers’ conpensation insurance.

I njured enpl oyees are to be conpensated without fear that the

8 \eeler & Aevinger Gl Conpany, Inc. v. Washburn, Ky., 127 S.W3d

609, 614 (2004).

® Id., quoting Executive Branch Ethics Comn v. Stephens, 92 S. W 3d
69, 73 (2002).

10 KRS 446.080(1); Conmonwealth v. Bow es, Ky.App., 107 S.W3d 912, 915
(2003) .




liable enployer will be financially unable to provide an
adequate renedy. The legislature intended it to be so, and we
are not conpelled to interpret the | anguage of KRS 342. 165 any
ot her way.

Wil e we acknow edge that the consequence of the
15 percent increase may be to penalize the enployer or the
i nsurance carrier, the |language of the statute indicates that
the increase is to be applied to conpensate enpl oyees for
benefits “for which the enpl oyer woul d ot herw se have been

liable. m

Therefore, we hold that the 15 percent increase is
“conpensation” for which AIG as the workers conpensation
carrier for South Akers, is responsible.

Finally, Al G argues that the 15 percent increase in
KRS 342.165 is equivalent to punitive damages; and therefore,
shoul d not be held liable. Again, we disagree.

Punitive damages are those damages “awarded in
addition to actual damages when the defendant acted with

reckl essness, malice, or deceit.”??

The purpose of punitive
damages is generally to deter blameworthy conduct. '3
Though we agree that the result of the 15 percent

i ncrease may be to deter conduct on the part of the enployer,

1 KRS 342. 165.
12 BLACK' s LAWDIcTIanaRy (8'" ed.)

1B od.



there is nothing in the | anguage of KRS 342.165 to indicate that
the legislature intended for the increase in conpensation to be
punitive in nature. Unlike other statutes where punitive
damages are explicitly mentioned,* KRS 342.165 refers to the

15 percent increase only in terns of conpensation. Therefore,
we do not believe the 15 percent increase in conpensation is
akin to punitive danmages.

For these reasons, we conclude that AIGis liable for
the 15 percent increase in conpensation incurred as a result of
South Akers’s violation of the law. So, we affirmthe decision
of the Workers’ Conpensati on Board.

ALL CONCUR

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE SOUTH AKERS
M NI NG COVPANY, LLC

Dennis R Mdincy

Loui svill e, Kentucky Sherri P. Brown
Lexi ngt on, Kent ucky

BRI EF FOR APPELLEE TAMW
CHARLES, ADM NI STRATRI X:

MIller Kent Carter
Pi kevill e, Kentucky

4 Conpare, Kentucky's wongful death statute, KRS 411.130(1): *“If the
act was willful or the negligence gross, punitive damages may be
recovered.”



