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BEFORE: GUI DUGLI AND M NTON, JUDGES; EMBERTON, SENI OR JUDGE.?!
QU DUGE.l, JUDGE: Mchael WIIliam Hays appeals froma judgnent
of the Jefferson Grcuit Court reflecting a jury verdict of
guilty on charges of fourth-degree assault — third or subsequent
of fense, and second-degree persistent felony offender. For the
reasons stated below, we affirm

On March 7, 2003, Hays drove a vehicle to Moore Hi gh

School in Jefferson County, Kentucky, where he picked up his

! Seni or Judge Thomas D. Enberton, sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 100(5)(b) of the Kentucky Constitution
and KRS 21.580.



girlfriend Tara Cassidy Brown. According to Brown, Hays seened
agitated and stopped the car several tines to “cool off”. After
maki ng addi tional stops and purchasing beer, Hays struck Brown
several tinmes in the face causing injury.

Brown exited Hays’ vehicle and wal ked to her place of
enpl oynment, where her nother came and picked her up. Shortly
t hereafter, Brown obtained a protective order agai nst Hays.
Approxi mately 10 days |later, Hays sent Brown a threatening
letter warning her not to cone to court.

On June 30, 2003, the Jefferson County grand jury
i ndi cted Hays on one count each of fourth-degree assault — third
or subsequent offense, intimdating a witness in the |egal
process, and for being a second-degree persistent felony
offender. A jury trial was conducted begi nning on January 16,
2004, at the conclusion of which Hays was found guilty of the
assault and PFO of fenses. On March 8, 2004, a judgnent
reflecting the verdict was rendered agai nst Hays and he was
sentenced to a termof 10-years in prison. This appea
f ol | owed.

Hays now argues that the trial court erred in failing
to sustain his notion for a directed verdict of acquittal. He
contends that the Commonwealth failed to prove that Brown was a
menber of an unmarried couple as defined in KRS 403. 720, and

that it failed to prove the two prior requisite donestic
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assaults with conpetent and adm ssi bl e evidence. These are both
el ements of a felony conviction for fourth-degree assault under
KRS 508.032. Hays maintains that since the Conmonwealth failed
to prove these elenents with conpetent evidence, he should at
nost be convicted of a m sdeneanor charge of fourth-degree
assault. He seeks an order reversing the conviction and
remandi ng for entry of an order dism ssing the assault and PFO
char ges.

We find no error on this issue. As the parties are

awar e, Commonweal th v. Benhant sets forth the standard for

reviewng notions for a directed verdict. It states that,

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Conmonwealth. If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assune that the evidence for the
Comonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

On appellate review, the test of a
directed verdict is, if under the evidence
as a whole, it would be clearly unreasonabl e
for a jury to find guilt, only then the
defendant is entitled to a directed verdict
of acquittal.[?

2 816 S.W2d 186 (Ky. 1991).
3 1d. at 187.



Under the evidence as a whole, it was not clearly
unreasonable for the jury to find that Brown was a nenber of an
unmarried couple as defined in KRS 403.720. Brown testified
that she dated Hays for approximately 18 nonths and that she had
lived wwth himat his nother’s house and at an Econony Inn. She
went on to state that she paid for the | ease at the Econony Inn
and lived there for several weeks. Wile she also gave
conflicting testinmony on this issue, pursuant to Benhamthe
trial court was required to draw all fair and reasonabl e
inferences in favor of the Commonweal th. Since conpetent
evi dence exists in the record upon which the trial court denied
the direct verdict on this issue, we find no error.

Simlarly, evidence was tendered at trial that Hays
had commtted two prior fourth-degree assaults against a famly
menber or nmenber of an unmarried couple within the past five
years. The Commonweal th produced evi dence that Hays previously
had pled guilty to fourth-degree assault/donestic violence, and
was | ater convicted on a separate charge of fourth-degree
assaul t agai nst another victimwho, according to court records,
was either living with Hays or formerly had lived with him
Agai n, when presented with Hays’ notion for a directed verdict,
the trial court was bound to view the evidence in a |ight nost
favorabl e to the Conmonwealth. In so doing, it properly denied

his notion for a directed verdict.



Hays next argues that the trial court erred in
permtting the Cormonwealth to introduce irrelevant and
prejudi ci al photographs of Brown’s injuries. Though the defense
conceded that Brown suffered physical injuries and did not
object to the introduction of two photographs of Brown show ng
those injuries, it did object to four additional photographs,
which it characterized as cunul ative and prejudicial. He now
contends that the trial court’s failure to bar the introduction
of the four photographs resulted in the denial of Hays’ right to
a fair trial and due process of |aw

KRS 401 provides that relevant evidence neans evi dence
havi ng any tendency to make the exi stence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence. The tria
court is charged with the duty of determ ning whether the
evidence is relevant and, if so, if the probative val ue
out wei ghs any prejudicial effect.* This determination rests
largely in the discretion of the trial court.® Wile Hays
di sagrees with the introduction of the four photographs, he has
not shown that the trial court abused its discretion in
sustai ning the Conmmonwealth’s notion to admt theminto
evidence. This is the determ native factor on this issue, and

as such we find no error

4 KRE 401; KRE 403.
> Geen River Elec. Corp. v. Nantz, 894 S.W2d 643 (Ky.App. 1995).
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Hays’ final argument is that the trial court committed
reversible error by refusing to strike a juror for cause. The
juror initially remained qui et when the prospective jurors were
asked if any of them had been victins of donestic violence. She
| ater approached the bench and stated that she had observed
donestic viol ence agai nst her nother and had been a victimof it
as well. She went on to state that she believed she could be an
inmpartial juror. Hays sought to have the juror dism ssed for
cause. Wen the trial judge denied the notion, Hays used a
perenptory challenge to renove the juror. He now argues that
the trial court erred in denying the dism ssal for cause.

When there are reasonabl e grounds to believe that a
prospective juror cannot render a fair and inpartial verdict on
t he evidence, that juror shall be excused as not qualified.®
However, the nere fact that a prospective juror has been the
victimof a simlar crinme is insufficient to nandate that he or
she be excused for cause.’” And finally, the trial court is
vested with “consi derabl e discretion” in deciding whether a

8

juror should be excused for cause,® and a party nust show

prejudice in order to obtain a reversal on appeal .®

® ROr 9.36.

" Bow ing v. Commonweal th, 942 S.W2d 293 (Ky. 1997).

8 Hunble v. Conmonweal th, 887 S.W2d 567 (Ky.App. 1994); Mss v. Comonweal th,
949 S.W2d 579 (Ky. 1997).

° Comonwealth v. Lewis, 903 S.W2d 524 (Ky. 1995).
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In the matter at bar, the juror in question stated
t hat she had been a victimof donestic violence, but also stated
t hat she believed she could be inpartial. The trial judge’s
view of the juror's deneanor and apparent candor nust be duly
considered.!® Since the trial judge was able to judge the
juror’s denmeanor and candor and was vested w th consi derable
di scretion in determ ning whether the juror could be inpartial,
we have no basis for concluding that the trial court erred in
refusing to dismss the juror for cause, or that any prejudice
resulted. As such, we find no error on this issue.

For the foregoing reasons, we affirmthe judgnent of

the Jefferson Circuit Court.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
El i zabeth B. McMahon Gregory D. Stunbo
Assi stant Public Defender Attorney Cenera
Ofice of the Louisville Metro
Publ i ¢ Def ender Perry T. Ryan
Loui sville, KY Assi stant Attorney Cenera

Frankfort, KY
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