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BEFORE: KNOPF AND TACKETT, JUDGES; EMBERTON, SENI OR JUDGE.?!
TACKETT, JUDGE: Patricia Edwards appeals fromthe judgnent of
the Carter Fam |y Court which nodified custody by granting her
ex- husband, Dani el Cox, sole custody of their five mnor
children. Edwards argues that the trial court failed to give
sufficient consideration to the children’s stated wish to live

with their nother. W find that the trial court gave

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



consideration to the children’s wish, but that its decision
awar di ng custody to their father was not clearly erroneous.
Therefore, the judgnent of the Carter Famly Court is affirned.

Cox and Edwards were divorced in March 2000. The
decree of dissolution gave Edwards sol e custody of their five
children, and they lived with her until January 2002. A year
prior to that tinme, Edwards had | ost her job due to a |ayoff.
She then took the children and noved in with her boyfriend in
Batavia, Chio. While they were all living together, Edwards
argued with her boyfriend and he pulled a handgun in the
presence of at |east one of her children. Criminal charges were
filed agai nst Edwards’ boyfriend, and she was |left honel ess.
Consequently, she asked her ex-husband to allow their children
tolive with him

When the children noved in with Cox, three of them had
to have their heads shaved due to recurring head lice. Wile
they had been living with their nother, Edwards pled guilty to
truancy-rel ated charges and the children received nostly Ds and
Fs on their report cards. After they cane to live with
Cox, they had no problens with either attendance or grades.
Edwards admtted that she only visited the children about
fifteen times during the two years they lived wth Cox.
Further, there was a ten-nonth period where Edwards had

absolutely no contact with the children. 1In Cctober or Novenber



2003, Cox began receiving KTAP benefits for the children, and
the state sought a contribution fromEdwards. At this tinme, she
apparently expressed an interest in having the children return
tolive with her. Edwards took three of the children to Al abama
with her at Thanksgi ving 2003 without telling their father. She
only returned them after she was threatened with prosecution
because the juvenile court had given Cox tenporary custody.

Cox filed a notion with the famly court seeking a
custody nodification that would award hi m sol e custody of the
children. A hearing was held on February 27, 2004. At that
time Edwards was remarried, living in Al abama in a two-bedroom
apartnent, with her husband and a child froma previous
rel ati onship. She worked full tinme, earning $12. 04 an hour.
Edwards testified that she had al ways i ntended the children
residing wwth Cox to be a tenporary arrangenent, and that she
woul d obtain a bigger hone if the children returned to live with
her. Cox, also remarried, lived in a nodel nobile home wth a
built-on addition that provided three nore bedroons. The hone
was on twenty-two acres near Carter Caves. Cox worked thirty-
two hours per week, earning $5.75 an hour, and was working on
his GED. The trial court interviewed all five children who
stated that they preferred to live with their nother. Their
reasons included the fact that she had nore financial resources,

could help themw th their schoolwork, and could take them out



nore, and that they live in a very rural area with their father
The children also stated that Cox was a good father, that their
lives in his house were normal, and that they attended schoo
daily. At the conclusion of the hearing, the trial court
entered an order sustaining Cox’s notion to nodify custody,
awar di ng him sol e custody of the children, and awardi ng Edwards
visitation. This appeal foll owed.

On appeal, Edwards argues that the trial court failed
to give due consideration to the children’s stated w shes.
Kent ucky Revised Statute (KRS) 403.340(3) forbids the
nodi fication of a prior custody decree

unl ess after [a] hearing it finds, upon the

basis of facts that have arisen since the

prior decree or that were unknown to the

court at the tinme of entry of the prior

decree, that a change has occurred in the

circunstances of the child or his custodian,

and that the nodification is necessary to

serve the best interests of the child. Wen

determning if a change has occurred and

whet her a nodification of custody is in the

best interests of the child .
The statute further directs the trial court to consider a |ist
of factors in determining the children’s best interest,
including the factors enunerated in KRS 403.270(2). The latter
statute lists as a relevant factor to be considered the
children’s stated wish as to their custodian. KRS

403. 270(2)(b). The children in this case all stated that they

woul d prefer to live with their nother



The trial court found that there had been a change in
the parties’ circunstances and that nodification was in the best
interests of the children. Wile it acknow edged that the
children wished for Edwards to be their custodian, the tria
court found that other factors outweighed their desires. First,
whil e Edwards clearly had the greater inconme, her |iving
situation (a two-bedroom apartnent shared with her husband and
anot her child) was | ess appropriate than Cox’s. Second, while
the children stated that Edwards woul d be able to help with
their schoolwork, the trial court refused to overl ook that
Edwards had pled guilty to a truancy-rel ated charge whil e she
had the children and that their grades had been poor. Finally,
the trial court concluded that the children “desperately
[m ssed] their nother who has made so little effort to be
involved in their lives in any neani ngful way.”

The trial court’s order indicates that it did, in
fact, take into consideration the children’s wish to live with
their nmother. Furthernore, the children’s w shes are not

bi nding on the court. Bowran v. Bownan, 233 S.W2d 1020 (Ky.

1950). The standard of review is whether the trial court’s

findings of fact were clearly erroneous. Black Mtor Conpany V.

Greene, 385 S.W2d 954(Ky. 1964). G ven the evidence that
Edwar ds had been wi thout a hone, chosen for the children to live

with their father for alnost two years, noved repeatedly, and



failed to maintain regular contact with the children, the trial
court appropriately found custody nodification to be in their
best interests.

For the foregoing reason, the order of the Carter

Fam |y Court is affirmed.
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