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BEFORE: COVBS, CHI EF JUDGE; BARBER, JUDGE; M LLER, SENI OR JUDGE.‘!
M LLER, SENIOR JUDGE: Following a conditional guilty plea to
possession of a firearmby a convicted felon, Mchael Collier
brings this appeal pursuant to Ky. R Cim P. 8.09. Collier
reserved the right to appeal the trial court’s rejection of his

claimthat the statute crimnalizing the possession of a firearm

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution and
KRS 21.580.



by a convicted felon, Kentucky Revised Statutes (KRS) 527. 040,
is unconstitutional. Because the Kentucky Suprene Court has
previously decided this issue adversely to Collier’s position,
we affirm

KRS 527. 040, the statute under challenge, provides, in
rel evant part, as follows:

(1) A person is guilty of possession of a
firearmby a convicted fel on when he
possesses, manufactures, or transports a
firearmwhen he has been convicted of a
felony, as defined by the | aws of the
jurisdiction in which he was convicted, in
any state or federal court and has not:

(a) Been granted a full pardon by the
Governor or by the President of the United
St at es;

(b) Been granted relief by the United States
Secretary of the Treasury pursuant to the
Federal Gun Control Act of 1968, as anended.

Section 1(7) of the Kentucky Constitution, the
provision Collier alleges invalidates KRS 527.040, states that
All nmen are, by nature, free and equal, and

have certain inherent and inalienable

ri ghts, anong which may be reckoned:

Seventh: The right to bear arns in defense

of thenmselves and of the State, subject to

t he power of the General Assenbly to enact

| aws to prevent persons fromcarrying

conceal ed weapons.

Col lier contends that since Section 1(7), by its plain
| anguage, permts the legislature to enact |laws that restrict a

citizen's right to bear weapons only insofar as the |aws apply



to carrying a conceal ed weapon, it therefore follows that KRS
527.040 is unconstitutional because it inposes a restriction
unrelated to the carrying of a conceal ed weapon, i.e., the
restriction prohibiting a felon from possessing a weapon under
all circunstances.

The Supreme Court addressed this issue squarely in

Eary v. Commonweal th, Ky., 659 S.W2d 198 (1983). The Suprene

Court’s disposition of the issue was as foll ows:

The remai ning i ssue which we will confront
is the contention of the novant that the
statute in question -- KRS 527.040 -- is

unconstitutional, as it conflicts with §
1(7) of the Kentucky Constitution, which
section grants to all nmen "[t]he right t
bear arns in defense of thenselves ...."
Thi s specious argunent is al nost patently
meritless and woul d not warrant comrent
except that both novant and respondent state
that it is a point of first inpression in
this jurisdiction. W hold that the statute
is constitutional as a valid exercise of the
police power of the Commonweal th of

Kentucky. It is our opinion that a statute
limting the possession of firearns by
persons who, by their past comm ssion of
serious felonies, have denbnstrated a
dangerous disregard for the | aw and thereby
present a threat of further crim nal
activity is reasonable legislation in the
interest of public welfare and safety and
that such regulation is constitutionally
perm ssible as a reasonable and legitimte
exercise of the police power. See State v.
Anpos, La., 343 So.2d 166 (1977); Stevens v.
United States, 440 F.2d 144 (6th G r.1971);
Nel son v. State, Fla., 195 So.2d 853 (1967).

Id. at 200.



"The Court of Appeals is bound by and shall follow
appl i cabl e precedents established in the opinions of the Suprene
Court and its predecessor court."” Rules of the Suprene Court

1.030(8)(a); Smith v. Vilvarajah, Ky. App., 57 S.W3d 839, 841

(2001). In short, because this issue was definitively resolved

by the Kentucky Suprene Court in Eary v. Commonweal th, we are

bound by precedent established therein.

Collier alleges that an earlier case, Holland v.

Commonweal th, Ky., 294 S.W2d 83 (1956), is in direct conflict

with Eary and indicates that the provisions of KRS 527.040 are

contrary to Section 1(7). Collier urges that we accept his
interpretation of Holland and apply Holland in preference to
Eary so as to determ ne that KRS 527.040 is unconstitutional.
In particular, Collier directs us to the follow ng | anguage in
Hol | and:

The foregoing section [Section 1(7)] is an
exenplification of the broadest expression
of the right to bear arns.

In our state the legislature is enpowered
only to deny to citizens the right to carry
conceal ed weapons. The constitutiona
provision is an affirmation of the faith
that all men have the inherent right to arm
t hensel ves for the defense of thensel ves and
of the state. The only limtation concerns
t he node of carrying such instrunents.

Id. at 85.



The i ssue under consideration in Holland was the
prosecution of a Breathitt County deputy sheriff for carrying a
conceal ed weapon while he was outside his jurisdiction and not
on duty, and whether the exenption for police officers contained
in the conceal ed deadly weapon statute then in effect, KRS
435. 230 (the conceal ed deadly weapons statute is now codified as
KRS 527.020), applied under the facts of the case. Since the
Hol | and opi nion’s general discussion of Section 1(7) was not
essential to the Court’s determ nation of the case, we construe
t he | anguage relied upon by Collier as dicta.

In any event, Holland did not address the issue we are
concerned with in this case (i.e., the possession of a firearm
by a convicted felon) whereas Eary provides a clearly delineated

precedent on the issue. Hence we nust follow Eary in preference

over Hol | and.

The interplay between the general police power and
Section 1(7) of our Bill of Rights may nerit an expanded
anal ysis by the Suprene Court. Perhaps other nmethods may be
consi dered of achieving the desired end w thout encroachi ng upon
a constitutionally protected right.

For the foregoing reasons the judgnment of the
Jefferson Crcuit Court is affirned.

ALL CONCUR
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