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BEFORE: M NTON AND TACKETT, JUDGES; HUDDLESTON, SENI OR JUDGE.?!
TACKETT, JUDGE: Herschel Sweat, Jr. appeals froman order of
the Casey Circuit Court denying his request for relief pursuant
to Kentucky Rule of Crimnal Procedure (RCr) 11.42. Sweat

all eges that his trial counsel rendered ineffective assistance
when he failed to object to the introduction of the statutory

presunption regarding i ntoxication in a wanton nurder case where

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



Sweat was allegedly driving while intoxicated. |In addition, he
clainms error in trial counsel’s failure to explore other causes
whi ch nmay have contributed to the crash. Wiile we agree that it
was error for the Commonweal th to introduce evidence of the
statutory presunption regarding intoxication, such error was
harm ess in light of the other evidence offered. Thus, the
trial court’s order is affirned.

On August 7, 1996, Sweat was involved in an autonobile
accident resulting in the deaths of two people. It is
uncontested that Sweat’s van crossed the center line and struck
the truck driven by Raynond Noel, killing Noel and his
passenger, Tommy Tackett. Further, Sweat admtted that he had
consuned five beers in the period before the accident. He was
charged wi th wanton nurder; however, the trial court also
instructed the jury on second-degree mansl aughter and reckl ess
homcide. At trial, Sweat’'s defense was that he had taken his
eyes off the road nonmentarily to adjust the volunme of his
stereo, driven off the edge of the road and overcorrected,
causing his van to cross the center line. He clained a |ong
hi story of drinking beer had caused himto devel op a tol erance
and that he did not feel intoxicated on the night in question.
The jury found himguilty of two counts of second-degree
mansl aught er and he was sentenced to ten years’ inprisonnment on

each count. After the Kentucky Suprene Court affirned the



twenty-year sentence on direct appeal, Sweat filed an RCr 11.42
notion, alleging ineffective assistance of trial counsel. The
trial court denied the notion, and this appeal follows.

Sweat argues that his trial counsel was ineffective
for failing to object when the Commonweal th introduced evi dence
of the statutory presunption regarding intoxication. In order
to prove ineffective assistance, Sweat nust denonstrate that his
counsel made serious errors which prejudiced his defense.

Strickland v. Washington, 466 U S. 668, 104 S.C. 2052, 80

L. Ed. 2d 674 (1984). The evidence Sweat now conpl ai ns of was
i ntroduced during the testinony of Dr. Shively, who treated his
injuries at the Taylor County Hospital. Shively exam ned Sweat
an hour after the accident and testified that he was acutely
i ntoxi cated and woul d have been even nore intoxicated at the
time of the accident. Sweat had bl ood drawn at the hospital,
and a test was perforned to determ ne his bl ood al cohol |evel.
Shively testified that Sweat’s bl ood al cohol |evel was .192 and
that at .10 a person was consi dered intoxicated under the
statutory presunption. His trial counsel failed to object to
this testinony and, on direct appeal, the Kentucky Suprene Court
determi ned that the i ssue was not subject to review under the
pal pable error rule, RCr 10. 26.

Under the version of Kentucky Revised Statute (KRS)

189A.010 in effect at the tinme of Sweat’'s accident, having a



bl ood al cohol |evel of .10 gave rise to the presunption that a
person was intoxicated for purposes of prosecution for driving
under the influence. Sweat correctly points out that evidence
of the statutory presunption regarding intoxication is
i nadm ssible in a nurder prosecution resulting from an

aut onpbi |l e accident. Overstreet v. Commpbnweal th, 222 S.W2d 178

(Ky. 1975); wWalden v. Commonweal th, 895 S.W2d 102 (Ky. 1991);

Cormmey v. Commonweal th, 943 S.W2d 629 (Ky. 1997). However, in

each of these cases, the Court found the error in admtting the
statutory presunption harnl ess due to other adm ssible evidence
of the defendant’s intoxication. |In this case, Dr. Shively
testified based on his observations an hour after the accident
that Sweat was acutely intoxicated. Oher wtnesses testified
that they snelled al cohol on his breath and there were beer cans
strewn around the scene of the crash. Sweat hinself made
various statements that were unhel pful to his defense, including
telling a nurse in the enmergency roomthat he did not renenber

t he acci dent because he was asl eep and claim ng that sonmeone

el se was driving the van. He also admtted to drinking five
beers before the accident while claimng that, due to a

sevent een-year history of drinking beer, it took a ot for him
for himto becone intoxicated and he did not feel drunk the

ni ght of the accident. Moreover, Sweat’s denial that he was

driving erratically was contradicted by wi tnesses who testified



that they saw hi m speeding shortly before he | ost control of his
van. Wth all of the evidence pointing toward Sweat’s

i ntoxi cation, we are not persuaded that trial counsel’s failure
to object to one comment in Dr. Shively' s testinony altered the
out come of the proceeding.

Sweat’ s second contention is that trial counsel did
not present evidence that other factors m ght have contri buted
to the crash. He argues that counsel should have hired an
expert in accident reconstructions to explore such factors as
whet her either or both vehicles were speeding, the effect of
Noel driving into the setting sun, Noel’s partial paralysis in
his right leg which caused himto use a stick to hel p operate
his truck, and any pre-crash defects present in either vehicle.
Sweat hired an accident reconstruction expert who testified at
the evidentiary hearing on his RCr 11.42 notion. This expert
critiqued the accident reconstruction report of Trooper Robert
Knifley, Jr., an expert enployed by the Kentucky State Police.
However, Sweat’s expert did not performhis own retrospective
reconstruction, and he also reviewed an inconplete copy of KSP s
acci dent reconstruction report. Trooper Knifley testified at
the evidentiary hearing and his testinony, coupled with a
conplete copy of his original report, rebutted many of the
criticisns voiced by Sweat’s expert. Finally, even Sweat admts

that the accident occurred when his van went off the side of the



road and he overcorrected, causing the back end to spin across
the center line into onconmng traffic. The facts of this case
sinply do not support his assertion that a defense expert would
have changed the jury’'s conclusion that Sweat’s intoxication was
to blane for the accident and, thus, the deaths of Noel and
Tackett.

Sweat al so argues that the cunul ative effect of tria
counsel’s errors deprived himof a fair trial. W are in
agreement wth the trial court that trial counsel’s conduct did
not meet the two-prong test for ineffectiveness under
Strickland. The only error, counsel’s failure to object to the
evi dence of the statutory presunption regardi ng intoxication,
was harm ess. Therefore, no cunul ative error exists.

For the foregoing reasons, the judgnent of the Casey

Circuit Court is affirned.
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