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BUCKI NGHAM JUDGE: St. Luke Hospitals, Inc., appeals froma
final order of the Franklin Crcuit Court affirm ng the Cabinet
for Health and Fam |y Services’ denial of St. Luke's Certificate
of Need (CON) application. St. Luke argues that the circuit
court’s decision is arbitrary and capricious because it is
incorrect as a matter of law. Specifically, St. Luke contends

that the circuit court erred by affirm ng the Cabinet’s decision



even t hough the decision did not follow | ong-standi ng agency
interpretation of CON regul ati ons, by not adhering to principles
of stare decisis, and by not applying the doctrine of
cont enpor aneous construction. In addition, St. Luke argues that
the circuit court violated its due process rights and failed to
render an opinion capable of review and that it upheld a
deci sion by the Cabinet that was not supported by substantia
evidence. Finding no error, we affirm
FACTS

St. Luke is a nonprofit corporation that operates two
hospitals in Northern Kentucky. St Luke Hospital East is
| ocated in Fort Thomas, and St. Luke Hospital West is located in
Fl orence. St. Luke sought to establish a freestanding,
separately licensed anbul atory surgical center (ASC) on its west
canpus in Florence. It clainms that the new facility would
contain two operating roons and that it would shut down two
exi sting operating roons on the sane canpus. Thus, the
applicati on did not propose to create additional surgical
capacity at St. Luke West or in the geographical service area.

During the seven years between 1996 and 2003, the
Cabi net rendered several decisions regarding transfers of
surgical capacity on a hospital canpus. During that tinme, it
granted several CON applications proposing transfers of surgical

capacity fromone health facility to a newy licensed facility
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on the same canpus even though the State Health Plan (SHP)
criteria under 902 KAR' 17:041 were not met. In 1999, in
response to the prevailing policy at the tinme, the Cabinet
pronmul gated a transfer exenption under 900 KAR 6: 050E 87 to
grant such transfers. The exenption provided in pertinent part:

(1) Applications proposing to relocate
surgical services fromone (1) licensed
health facility to a newy established or
other health facility and either facility is
owned by the existing facility with surgica
services shall be considered consistent wth
the State Health Plan if the existing
facility has not added to its conpl enment of
operating roons within twelve (12) nonths
prior to filing the application for

rel ocation and the follow ng conditions are
met :

a. The newly established surgical
services are | ocated:

(i) On the existing facility’'s
| i censed prem ses; or

(ii) I'n the same county as the
exi sting health facility and where
there are no other |icensed providers
of surgical services in the county; and

b. The existing facility with
surgi cal services which relocated the room
and the newWy established surgical service
shal | not add operating roons for one (1)
year following the date that the newy
establ i shed surgical services comence
oper ati ons.

! Kentucky Adnministrative Regul ations.



The Cabi net pronul gated the exenption to expressly sanction its
earlier decisions granting CONs to applicants that did not neet
the SHP criteria. However, once the Cabi net decided the
proliferation of newy licensed surgical centers was growi ng too
quickly, it repealed the exenption, requiring all new
applications to neet the SHP criteria. |In other words, between
1999 and 2002, the Cabinet promul gated and then repeal ed the
exenption in response to changing policy based on the needs of
the health care community.

On August 30, 2002, the Cabinet conducted a hearing
concerning its notice of intent to anmend the surgical services
criteria. St. Luke proposed an anmendnent that would all ow
nonsubstantive review for projects proposing transfers of
exi sting surgical capacity to newy licensed facilities on the
same canmpus. Nonsubstantive review would elimnate the
requi renent that St. Luke’s CON application satisfy the criteria
required by the SHP. See 900 KAR 6:050, 88(5). The Cabinet did
not accept the anendnent and deni ed nonsubstantive review,
stating that hospitals already have the ability to transfer

services on an existing license without a CON. See Cabi net for

Human Resources, Interim Ofice of Health Planni ng and

Certification v. Jewi sh Hospital Healthcare Services, Inc., 932

S.W2d 388, 390-91 (Ky.App. 1996). The Cabinet said the policy

behi nd repealing the transfer exenption precluded nonsubstantive
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review of CONs for ASCs |ike the one St. Luke proposed. That
policy is to prevent proliferation of unneeded separately
l'i censed ASCs.

St. Luke filed its CON application on October 2, 2002,
pursuant to KRS? 216B.061(1)(a)3. On the follow ng day, T.J.
Sanmson Medi cal Center, an acute care hospital located in
A asgow, Kentucky, filed a simlar CON application. On February
13, 2003, the Cabinet held a hearing on St. Luke’s application.
St. Elizabeth Medical Center contested St. Luke’ s conpliance
with the SHP concerning utilization of 85% of surgical capacity
in the service area, which is necessary for obtaining a CON
St. Luke admtted that surgical utilization in its service area
was only 44.37% of capacity. Although it was applying for a new
license, St. Luke maintained that the SHP criteria did not apply
because it was transferring existing surgical capacity and thus
was not establishing a health facility pursuant to the statute
or a “new surgical service’” under the SHP

St. Luke relied on Cabinet precedent for allow ng
transfers of health services without a CON over a period of
seven years (1996-2003). As noted above, that precedent was

conti nued when the Cabi net pronul gated the transfer exenption in

2Kent ucky Revi sed Stat utes.

3KRS 216B.061(1)(a) requires that a CON be obtai ned before establishing a
health facility.



1999. However, the exenption was repeal ed on June 28, 2002,
four nonths before St. Luke s application.

T.J. Sanmson’s CON application was approved on February
19, 2003. However, the Cabinet denied St. Luke's application on
May 19, 2003, on the grounds that it was proposing a new
surgi cal service and was inconsistent with three of the five SHP
criteria. The hearing officer noted that St. Luke could
transfer the surgical services under its existing |license

W t hout having to obtain a CON. See Jewi sh Hospital Healthcare

Services, Inc., 932 SSW2d at 390-91. The hearing officer also

concluded that the T.J. Samson case had been wongly deci ded.

St. Luke appeal ed the Cabinet’s decision to the
Franklin GCrcuit Court. The circuit court affirmed, finding
that St. Luke s application was subject to the SHP and did not
neet the SHP's first criterion. The court did not reviewthe
other criteria addressed by the Cabinet. This appeal followed.

STANDARD OF REVI EW

“The findings of fact of an adm nistrative agency,
whi ch are supported by substantial evidence of probative val ue,
nmust be accepted as binding by the reviewi ng court.” Kosnps

Cenent Co., Inc. v. Haney, 698 S.W2d 819, 820 (Ky. 1985).

Substanti al evidence is that which “when taken alone or in |ight
of all the evidence has sufficient probative value to induce

conviction in the mnds of reasonable nen.” Kentucky State




Racing Commin v. Fuller, 481 S.W2d 298, 308 (Ky. 1972). “The

duty of the court is to determ ne whether the agency m sapplied
the correct rule of lawto the facts as found.” Kosnpbs, 698
S.W2d at 820.

“[T]he failure to grant adm nistrative relief to one
carrying the burden is arbitrary if the record conpels a
contrary decision in |light of substantial evidence therein.”

Bour bon County Bd. of Adjustnent v. Currans, 873 S.W2d 836, 838

(Ky. App. 1994). The burden is on the party claimng an
exenption to denonstrate its entitlenent to the exenption and

that it has net all statutory requirenents. Canera Center, Inc.

v. Revenue Cabinet, 34 S.W3d 39, 41 (Ky. 2000).

“The Cabinet is a state agency authorized by statute to
adm ni ster the CON program consistent wth the [SHP].” Cabi net

for Health Services v. Famly Hone Health Care, Inc., 98 S. W 3d

524, 527 (Ky.App. 2003), citing KRS 216B.010. “In carrying out
this function, the Cabinet is required to pronul gate
adm nistrative regulations ‘to establish criteria for issuance

and denial of certificates of need.”” 1d., citing KRS

216B. 040( 2) (a) 2.

The specific provision at issue in this case, KRS
216B. 061(1)(a), provides that a |icensed health provider such as
St. Luke must obtain a CON before establishing a health

facility. St. Luke seeks a newly licensed ASC. Thus, under the
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statute, it nmust obtain a CON. Further, its CON nust be
consistent with the SHP. See KRS 216B. 040(2)(a).

St. Luke admts that its proposal was inconsistent with
the SHP criterion that requires a utilization rate of 85% of
capacity in the service area before a new CON wi Il be approved.
However, it argues that it is exenpt fromconplying with SHP
criteria due to a | ong-standi ng Cabi net interpretation of the
regul ations. St. Luke maintains that for approxi mtely seven
years the Cabinet had not treated a hospital’s application to
transfer existing operating roons to another |ocation on its
canpus as a new surgical service.

KRS 13A. 130(1)

St. Luke's first contention is that the hearing
of ficer’s decision violates KRS 13A. 130, which states in
pertinent part:

(1) An administrative body shall not by

i nternal policy, menorandum or other form

of acti on:

(a) Mdify a statute or adm ni strative
regul ation;

(b) Expand upon or limt a statute or
adm ni strative regulation[.]

St. Luke contends that the hearing officer changed the
adm ni strative regul ation by departing fromprecedent. This
argunent di sregards the fact that the Cabinet repeal ed the

transfer exenption in June 2002. Further, by claimng that its
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reliance on earlier decisions by the Cabinet prevents the
Cabinet fromcorrectly applying the law, St. Luke asserts that
t he hearing officer could not correct a prior erroneous
interpretation of the regulation. This court has held
otherwise. “[A] public officer’s failure ‘to correctly
adm ni ster the | aw does not prevent a nore diligent and
efficient’ officer’s proper admnistration of the law, as ‘[a]n

erroneous interpretation of the lawwi |l not be perpetuated.

Nat ural Resources and Environnental Protection Cabi net v.

Kentucky Harlan Coal Co., Inc., 870 S.W2d 421, 427 (Ky. App.

1993), quoting Delta Air Lines, Inc. v. Revenue Cabi net, 689

S.w2d 14, 20 (Ky. 1985).

St. Luke cites Hagan v. Farris, 807 S.W2d 488 (Ky.

1991), for the rule that an agency is required to apply a | ong-
standing interpretation, even if such interpretation is
incorrect. St. Luke argues that the Cabinet’s treatnment of CON
applications proposing to nove health services on the sane

hospi tal canpus during the seven years from 1996-2003 is simlar
to the agency interpretation in the Hagan case. However,

i nportant distinctions exist that show Hagan does not support
St. Luke’ s argunent.

The Hagan decision held that, even though inproper, a

“decades old, consistent interpretation” of a liquor |icense

regul ati on woul d be applied prospectively. 1d. at 490.
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However, the rule in Hagan applies only in cases where there is
strong, reasonable detrinental reliance on the incorrect,
decades-old interpretation of a regulation. Wthout such
reliance, “[a]ln erroneous interpretation or application of the
law is reviewabl e by the court which is not bound by an
erroneous adm ni strative interpretation no matter how | ong

standi ng such an interpretation.” Canera Center, Inc., 34

S.W3d at 41.

The first difference between the Hagan case and this
case focuses on the | anguage “decades old.” [In Hagan, the court
inplied that the incorrect interpretati on was perhaps twenty
years old. In this case, St. Luke can argue at best that the
interpretation is seven years ol d.

The second distinction, which focuses on the
description “consistent,” throws doubt on St. Luke s claimthat
the interpretation is seven years old. Neither the regul ation
nor its interpretation was consistent during the seven years
bet ween 1996 and 2003 because of the transfer exenption. The
transfer exenption was enacted in 1999 and repealed in 2002. As
a result, the Cabinet operated under a different regul atory
framework during three of the seven years (1999-2002). Such a
change in controlling law did not occur in Hagan.

The final difference involves strong detrinmental

reliance. Here, unlike in Hagan, St. Luke knew that the
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transfer exenption had been repeal ed, but it neverthel ess raised
a reliance argunent based on earlier Cabinet decisions. Such
reliance is neither conpelling nor reasonable given the change
in the regulation. Furthernore, as the circuit court and the
Cabi net enphasi zed, St. Luke has the ability to expand its
surgical service on its existing license w thout obtaining a

CON. See Jewi sh Hospital Healthcare Services, Inc., 932 S.W2d

at 390-91. Thus, St. Luke is not being deprived of the ability
to conplete its project. |Its reliance on Hagan is m splaced in
all respects.

St. Luke's reliance on KRS 13A. 130 is m splaced as
well. The hearing officer did not attenpt to nodify, expand, or
limt a statute or regulation. Rather, after being presented
with the fact that St. Luke' s application did not neet the first
SHP criteria, she properly applied the |law and deni ed the
application. The hearing officer acted within her authority by
departing fromthe T.J. Sanson decision after determ ning that
it was incorrectly decided.

STARE DECI SI S

St. Luke’s second argunent is that the circuit court
erred by not reversing the Cabinet’s decision on stare decisis
grounds. “It is axiomatic that an adm nistrative agency either
must conformwith its own precedents or explain its departure

fromthem” |In re: Appeal of Hughes & Col enan, 60 S. W 3d 540,
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543 (Ky. 2001). “An agency changing its course nust supply a
reasoned anal ysis indicating that prior policies and standards
are being deliberately changed, not casually ignored, and if an
agency gl osses over or swerves from prior precedents w thout

di scussion, it may cross the line fromthe tolerably terse to
the intolerably mute.” 1d. “Consequently, while the agency may
reexamne its prior decisions and depart fromits precedents, it
must explicitly and rationally justify such a change of
position.” ld.

Here, St. Luke continues to ignore the pronul gation of
the transfer exenption in 1999 and its repeal in 2002. St. Luke
mai ntai ns that the Cabinet’s interpretati on has been consi st ent
for seven years and that the hearing officer in its case
unilaterally and arbitrarily departed fromthat precedent. W
di sagree. The repeal of the transfer exenption changed the
adm nistrative rule for obtaining a newy licensed ASC. During
the time the exenption was in effect, a CON could be granted for
such services without conplying with the SHP. After its repeal,
a CON application nmust conply with the SHP

As the circuit court held, the hearing officer in this
case followed the plain |anguage of the regulation. The Cabi net
explicitly and rationally justified its change of position by
finding that the T.J. Sanmson decision was incorrectly decided

and by noting the repeal of the transfer exenption. Therefore,
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the doctrine of stare decisis does not require reversal of the
circuit court’s decision because the exanples cited as precedent
wer e deci ded under previous, different versions of the CON
regul ati ons anmended over tine as the Cabinet nolded its CON
policy.
DOCTRI NE OF CONTEMPORANEQUS CONSTRUCTI ON

Finally, St. Luke argues that the circuit court erred
by not hol ding that the Cabinet was bound by its previous
applications of the CON regul ati ons under the doctrine of
cont enpor aneous construction. “The doctrine of contenporaneous
construction neans that where an adm nistrative agency has the
responsibility of interpreting a statute that is in sonme nmanner
anbi guous, the agency is restricted to any | ong-standi ng
construction of the provisions of the statute it has nade

previously.” GIE v. Revenue Cabinet, 889 S.W2d 788, 792 (Ky.

1994). “Practical construction of an anbi guous | aw by
admnistrative officers continued without interruption for a
very long period is entitled to controlling weight.” Id.,

quoting Grantz v. Grauman, 302 S.W2d 364, 367 (Ky. 1957).

St. Luke discusses the situation in Revenue Cabi net v.

Humana, Inc., 998 S.W2d 494 (Ky.App. 1998), in support of its

argunent for the application of the doctrine of contenporaneous
construction. Both the GIE and Humana cases invol ved

interpretation of Kentucky tax law. In GIE, the Kentucky
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Suprene Court held that a corporation and its unitary
subsidiaries had the right to file a tax return on a conbi ned,
unitary basis in reliance on a consistent, 16-year
interpretation of Kentucky tax law. 1d. at 792. Simlarly, in
Humana, the Court of Appeals held that a change in the Revenue
Cabi net’s consistent, 18-year interpretation of a sales and use
tax exenption for nonprofit hospitals violated the doctrine of
cont enpor aneous construction and KRS Chapter 13A. |d. at 495.

In both the GIE and Humana cases, the interpretation
had been consistent for al nost two decades, unlike the present
case. The Cabinet in this case addressed several cases
involving transfers of services during the seven years between
1996 and 2003. The application of the SHP to transfers of
surgical capacity to newWy |licensed ASCs changed during those
years as the Cabinet shaped its policy. Several transfers were
granted without satisfying the SHP criteria. Then, in 1999, the
Cabi net passed the transfer exenption to expressly sanction such
transfers and to clarify its policy. Once the Cabinet found
that proliferation of new |licenses was growi ng too fast, it
repeal ed the exenption, requiring all applications for new
licenses to neet the SHP criteria.

John Gray, director of the Ofice of Certificate of
Need testified that policy changes required the promnul gati on of

the exenption in 1999 and its repeal in 2002. He testified that
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the Cabinet’s denial of St. Luke’s anendnent proposal at the
August 30, 2002 hearing illustrated the Cabinet’s new policy.
This put St. Luke on notice of the new policy before it filed
its CON application and before the T.J. Sanson deci sion.
Therefore, St. Luke’s detrinental reliance argunent based on an
al l egedly consistent, long-standing interpretation of the CON
regul ations i s unpersuasive. St. Luke's argunent for reversa
under the contenporaneous construction doctrine is wthout
merit.
DUE PROCESS

St. Luke also clains that the Cabinet relied on
evi dence outside the record in finding the CON application did
not satisfy other SHP criteria. St. Luke argues that the
Cabi net viol ated due process and that the circuit court
commtted reversible error by not addressing the all eged due
process violation. The circuit court stated, “The Court affirns
the final order, finding that the Petitioner’s proposal is
subject to the SHP. Because the Court uphol ds the order on that
ground, the Court does not review the Cabinet’s conclusions that
the Petitioner failed to nmeet the other CON review criteria.”
As the circuit court held, since St. Luke's CON application is
subject to the SHP review criteria and did not satisfy the first
criterion, any alleged due process violation arising fromthe

Cabi net’s order addressing the remaining criteria is noot.
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SUBSTANTI AL EVI DENCE

“The findings of fact of an adm ni strative agency,
whi ch are supported by substantial evidence of probative val ue,
nmust be accepted as binding by the review ng court.” Haney, 698
S.W2d at 820. Substantial evidence is that which when taken
alone or in light of all the evidence has sufficient probative
val ue to induce conviction in the mnds of reasonable nen.
Fuller, 481 S.W2d at 308.

In this case, the hearing officer rendered an 18- page
final order with findings of fact and conclusions of law. In
her report, the hearing officer relied on St. Luke's evidence,
St. Elizabeth’s evidence, and a staff report by the Cabinet.

St. Luke conceded that its application was inconsistent with the
first criterion under the SHP. The fact that the hearing

of ficer evaluated the application under the other four criteria
is irrelevant on appeal because inconsistency with one criterion
requires the Cabinet to reject the application. The Cabi net
staff’s report conbined with the evidence presented by St. Luke
and St. Elizabeth was conprehensive, and absent clear error by
the hearing officer, the Cabinet’s decision is binding.
Therefore, the circuit court did not commt reversible error by
uphol di ng the Cabi net’s deci sion, which was supported by

substanti al evi dence.
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CONCLUSI ON
W affirmthe order of the Franklin Circuit Court
affirmng the Cabinet’s denial of St. Luke's CON application.

ALL CONCUR.
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