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COVBS, CHI EF JUDGE: ol den Foods, LLC (“CGol den Foods”), has
appeal ed froman order entered by the Jefferson GCrcuit Court on
April 1, 2004, which held that the Louisville and Jefferson
County Metropolitan Sewer District (“MSD’) had properly
exercised its power of em nent domain. Accordingly, it

determ ned that MSD was authorized to take possession of

permanent and tenporary easements across property owned by



Gol den Foods in order to construct and operate public sewers and
drainage facilities. W are persuaded that the circuit court
did not err in concluding that MSD negotiated with the property
owner in good faith and that it otherwi se conplied with the
requi rements of Kentucky’'s Em nent Domain Act, KRS! 416.540, et.
seq. Therefore, we affirm

In the summer of 1997, MSD initiated contact with
Gol den Foods to discuss the possible acquisition of a private
sewer |ine owed by Gol den Foods. Their negotiations went
badl y, and MSD instituted condemmati on proceedi ngs on July 11,
2000. Inits answer to MSD s petition, Golden Foods chall enged
MSD s right to condem its private sewer line for public use.
On May 2, 2001, after a period of discovery, the circuit court
conducted a right-to-take hearing pursuant to the requirenents
of KRS 416.610. Follow ng the hearing, the circuit court
entered its findings of fact, conclusions of |aw, and an opi nion
and order dism ssing MSD s petition for condemati on.

Inits order, the circuit court acknow edged t hat
al t hough MSD had stated a sufficient public purpose in seeking
condemmation, it had failed to negotiate in good faith for the
acqui sition of the disputed property prior to initiating

condemmati on proceedi ngs. Consequently, the court held that MSD
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was not authorized to condenn the property it sought.? MSD
appealed to this court.

In an opinion rendered February 7, 2003, we affirned
the order of the circuit court and held as follows:

As the trial court observed in its opinion
the property to be taken in this case is
atypical. Normally, MSD, |ike other
condemmors, takes undevel oped property for

i mprovenent. In this case, however, the
property to be taken consists of a fully
functional 45-inch sewer |ine capabl e of
servicing many residential custoners and
several industrial users — as well as its
owner. In the initial stages of

negoti ati on, when MSD proposed acquiring the
existing line for the use of all other |ocal
custoners and constructing a separate 8-inch
line for CGolden Foods, MSD appeared to
recogni ze the distinctive nature of the
property to be taken. However, its later
decision to withdraw all previous offers and
to present instead a single, rather suspect,
and non-negoti abl e offer of $180.00 (later
expl ai ned as a typographi cal error and
amended to $4,000.00), tends to evidence a
failure to make a reasonable effort to
acquire the land by contract of private
sale. Moreover, all of the negotiations
preceding the final take-it-or-|eave-it

of fer of May 2000 involved MSD' s intent to
take the existing sewer line in exchange for
its construction of a new |line exclusively
dedi cated to Gol den Foods’s industria

conpl ex. MSD had never discussed or
negotiated with Gol den Foods with respect to
its current intention to condemm the private
sewer line for service to all users — the
residential customers as well as other

2 In a condemmation case involving bad faith, no separate cause of action
exi sts agai nst the condemming authority. However, a |andowner may recover
attorneys’ fees if bad faith is shown. See Conmonwealth, Dep’'t. of Transp

v. Knieriem 707 S.W2d 340 (Ky. 1986); Commonweal th, Transp. Cabinet v.
Cooksey, 948 S.W2d 122 (Ky.App. 1997).
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industrial users. As a result, the tria

court did no err by finding that MSD acted

unreasonably, unfairly, and oppressively in

its dealings with the [ Gol den Foods]. Nor

did it err by concluding that through its

actions, MSD s very right to condemn the

di sputed property had been inplicated and

conprom sed.
Qpinion at 8. (Citations omtted). By order of Septenber 10,
2003, the Suprene Court of Kentucky declined to accept
di scretionary revi ew.

While the first appeal of this matter was stil
pendi ng, Gol den Foods and MSD entered into a new round of
negoti ations ainmed at resolving their differences. |In February
2002, MBD presented a witten proposal to Gol den Foods
increasing its cash offer from $4,000.00 to $38,200. By letter
dated March 22, 2002, CGol den Foods flatly rejected the offer.

Again, while the first appeal was still pending and
after the issue had been fully briefed, MSD sought a di sm ssal
of the appeal, which we denied. Meanwhile, on June 11, 2002,
MSD proceeded to file a second condemation action. Inits
petition, MSD alleged that it had cured the deficiencies that
had all egedly tainted its earlier negotiations with CGol den
Foods. ol den Foods filed its answer and chal | enged anew MSD' s
right to condem the property. olden Foods contended that the

conclusions included in the circuit court’s opinion of June 13,

2001, should govern in detail the course of any subsequent
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negoti ati ons between the parties. GColden Foods al so argued that
t he second condemation petition was fatally defective since it
failed both to nane the proper party and to include other

i ndi spensabl e parties.

A second right-to-take hearing was conducted by the
Jefferson Circuit Court on Decenber 5, 2003. (By this tinme, the
Suprene Court of Kentucky had declined discretionary review of
our opinion rendered February 7, 2003.) Follow ng the
evidentiary hearing, the court entered findings of fact,
conclusions of law, and an order granting MSD s petition to
acquire the disputed property through em nent domain.

After reviewing the | atest phase of the history of the
financial negotiations, the trial court ruled that MSD s offer
of $38,200.00 (as distinguished fromthe original offer of
$4,000) to Gol den Foods had been made in good faith. GCol den
Foods focused on the failure of MSD to negotiate with respect to
specific collateral issues: nanely, liability for potentia
busi ness | osses and environnental protection concerns. ol den
Foods al so argued that MSD s demand for attorneys’ fees either
constituted bad faith or anmounted to a breach of the
requi renments of KRS 416. 550 (which references the panoply of
rights and responsibilities entailed in a condemati on
proceeding.) The trial court disagreed with Gol den Foods on

bot h points and i ssued an order authorizing MSD to take
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possessi on of the property -- subject to exceptions filed by
Gol den Foods as to the anpunt of just conpensation.® This appea
f ol | owned.

Gol den Foods argues on appeal that the circuit court
erred by failing to require MSD to nodel its negotiations on
specific standards set forth in the court’s order dism ssing the
initial petition for condemation. Colden Foods contends that
the order dismssing the first condemati on proceedi ng for
failure to negotiate in good faith should govern the second
condemation by inpliedly requiring MSD also to negotiate with
respect to issues other than just conpensation for the property
to be taken. W disagree.

MSD s authority to condemm property through the
sovereign power of emi nent domain is carefully circunscribed by
constitutional provisions requiring that the taking be for a
public use and that the condenmee receive just conpensation.

Kentucky Constitution, 88 13, 242; KRS 416.540-680; God's Center

Foundation, Inc. v. Lexington Fayette Urban County Governnent,

125 S.W3d 295 (Ky. App. 2002). Qur courts have inposed an

addi tional duty on the condeming authority to negotiate in good

3 Questions concerning conpensation are decided by a statutory dispute

resol ution process whereby three conm ssioners are appointed to determ ne
conpensation for the taking -- with an appeal to a jury by way of exceptions
to the interlocutory judgnent. KRS 416.580; 416.610(3); Commonwealth, Transp

Cabi net v. Cooksey, 948 S.W2d 122 (Ky.App. 1997). In this case,
conmi ssi oners appointed by the court appraised the property to be taken at
$2,380 and set the value of the tenporary easenent at $720.
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faith for the acquisition of property prior to initiating

condemati on proceedings. Cty of Bowing Geen v. Cooksey, 858

S.W2d 190 (Ky.App. 1992); Usher and Gardner, Inc. v. Mayfield

| ndependent Board of Education, 461 S.W2d 560 (Ky. 1971). As

the parties are fully aware, a failure of the condemi ng
authority to negotiate fairly my serve as the basis for the

di sm ssal of a condemmation action. Eaton Asphalt Paving Co. v.

CSX Transportation, 8 S.W3d 878 (Ky.App. 1999). That point is

not nerely academic in this case but is clearly a matter of res
judicata fromthe previous appeal.

Nonet hel ess, we are not persuaded that MSD s duty to
negotiate in good faith in this second proceedi ng was given an
expanded di nension by the court order in the first proceeding.
In the opinion and order entered following the first right-to-

t ake hearing, the circuit court conmented on the reasonable
concerns of Gol den Foods with respect to issues of potenti al

busi ness interruptions and environnental indemity matters
associated wwth MSD s presence on the property and occasi oned by
MSD s original plan to construct a parallel sewer |ine dedicated
to the use of Colden Foods. The court discussed these
collateral issues in conjunction with its analysis of MSD s
course of conduct. However, the crux of the court’s concern was

MSD' s failure to negotiate in good faith. The collatera



property issues were peripheral concerns rather than the foca
poi nt of the holding of the court.

There is no clear mandate in the court’s order
requiring MsD to address and to resolve the collateral issues as
a condition precedent to re-commenci ng condemati on proceedi ngs.
CGol den Foods argues that the trial court altered the “good faith
negoti ati ons standards” required by |law and enhanced or
bol stered those standards to enconpass these collateral issues,
rendering them“the law of the case and ...entitled to
preclusive effect.” Appellant’s brief at 14. W cannot agree
that the court’s order is quite as enconpassi ng as Gol den Foods
cont ends.

In analyzing MSD's first round of negotiations wth
CGol den Foods, the circuit court concluded that MSD had failed to
make a reasonable effort to acquire the easenent by contract for
private sale. The court’s dism ssal was based on findings of
fact supported by substantial evidence and included a correct
anal ysis of existing authority. Consequently, it was affirmnmed
on appeal. As to the parties’ subsequent negotiations, the
court concluded that MSD was not required to accept the position
of Gol den Foods with respect to the potential business
interruption and environmental indemity issues before

proceeding with the condemati on acti on.



The central issue in a condemation proceeding is
failure of the parties to reach an agreenent to purchase at any
price that the condemming authority is willing to pay. (See

Coke v. Commonweal th, Dep’t. of Finance, 502 S.W2d 57 (Ky.

1973), holding that the condeming authority is not required to
haggle in order to satisfy its obligation to denonstrate good
faith in negotiating the purchase of property.) As to the
second condemation action, the court determ ned that MSD had
dealt wth Gol den Foods in good faith and that it nade a
reasonabl e effort to acquire the property at a reasonable price
before filing its petition. W hold that the court’s findings
of fact were supported by substantial evidence, and its | ega
concl usions were correct as a matter of |aw

In a separate argunent, Gol den Foods cites the re-
openi ng of negotiations during the pendency of the first appea
as constituting additional, independent evidence of a |ack of
good faith on the part of MSD. W disagree.

| medi ately following entry of the court’s order
di smssing MSD' s original petition for condemation, the parties
entered into discussions ained at resolving the case. Rather
than rai sing an objection to this course of action, Golden Foods
voluntarily participated and remai ned engaged in the di scussions
for several nonths. Wen MSD enphasi zed that it woul d not

negotiate with respect to the collateral issues of business |oss
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and environnental concerns, Golden Foods term nated the

di scussions “on advice of counsel . . . since the matter is now
subject to litigation before the courts.” Correspondence dated
March 22, 2002. Its concern with pending litigation did not
inpede its willingness to negotiate until it had cause to
despair that these extra issues were non-negoti abl e.

We are aware of no authority holding that a party’s
renewed attenpt at negotiation following the filing of an appea
constitutes bad faith to negotiate as a matter of law. On the
contrary, courts |ook favorably upon voluntary settlenents
between parties at virtually every stage of litigation —

i ncludi ng the pendency of an appeal. W cannot agree that MSD s
renewed negotiations per se were tantanount to a failure to
negotiate in good faith for a voluntary sale of the property in
lieu of proceeding with condemmation. Colden Foods has not
shown that MSD failed to negotiate the purchase of the property
in good faith.

ol den Foods al so argues that the circuit court erred
by permtting the condemati on action to proceed when MSD had
not yet secured all of the individual easenents necessary for
its proposed use of the disputed sewer line. Colden Foods
bel i eves that by having failed as yet to proceed agai nst the
adj acent | andowners, MSD cannot now fulfill its stated public

pur pose of providing sanitary sewers to the area’s conmmercia
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and residential custoners. Consequently, MSD is w thout
authority to proceed wth the condemation action. W disagree.

In Northern Kentucky Port Auth. v. Cornett, 625 S. W 2d

104 (Ky. 1982), the Suprenme Court of Kentucky considered whet her
a condemmi ng authority could condemn | and needed for the
construction of a riverport prior to securing approval fromthe
United State Corps of Engineers for the construction of such a
project. The court reviewed the positions of other
jurisdictions and concluded that the Port Authority could
proceed with the condemmati on action even though critical phases
of the devel opnent project had yet to be conpleted. The Court
cited favorably the reasoning of the Suprenme Court of Wsconsin

in Fal kner v. Northern States Power Co., 116 N.W2d 885 (Ws.

1977) as foll ows:

. There will always be sone possibility
that a planned inprovenment will not be
conpl eted and put to the use intended. The
test cannot be whether it is possible,
whether it is conceivable that the project
woul d fail. The test nust be whether there
is a reasonabl e assurance that the intended
use will cone to pass. |If there is
reasonabl e probability that the public
utility will comply with all applicable
standards, will neet all requirements for

t he i ssuance of permts, and will not
otherwise fail or be unable to prosecute its
undertaking to conpletion, there is a right
of condemati on.

-11-



Thus, the applicable test is not certainty of conpletion of a
proposed project but the reasonabl e expectation of its probable
consunmat i on.

In this case, MSD contends that it has secured all of
the necessary property rights associated with the operation of
its planned project. MSD has provided a reasonabl e assurance
that the project will be conpleted satisfactorily. There is no
evi dence of bad faith or misrepresentation in this regard.

Not hing nore is required before the condemnati on acti on can be
allowed to proceed. Thus, the circuit court did not err by
refusing to dism ss the action.

Gol den Foods | ast argues that the circuit court erred
by failing to dism ss the action because a board resol ution
purporting to authorize the taking was fatally defective.

Gol den Foods believes that the condemmation petition filed by
MSD was defective on its face because it included a board
resolution authorizing the taking of “the 45" sewer |line and a
per petual drainage easenent. . . and a tenporary construction
easenent. . . on and through the property owned by Louisville
E.OP., Inc.” According to Golden Foods, Louisville E.O P. Inc
(its predecessor in interest) no |l onger exists as a corporate
entity. Colden Foods was never substituted as the proper party

by way of an anended board resolution. Therefore, Golden Foods
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contends that MSD is barred from proceeding with the
condemmat i on.

In response, MSD notes that Gol den Foods has
repeatedly identified itself in pleadings as “The Louisville
E.OP., Inc. (now Golden Foods, LLC)” and has admtted that it
owned the land identified in the petition for condemmati on.
Moreover, the records of the Jefferson County C erk show that
the property subject to this action is owned by Louisville
E.OP., Inc. This inaccuracy in designation anounts to a
clerical error that has resulted in no prejudice to Gol den
Foods, and a correction can easily be made. W find no
reversible error on this issue.

The interlocutory judgnment of the Jefferson G rcuit
Court is affirmed, and this matter is remanded for a
determ nation of just conpensation for the taking.

ALL CONCUR
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