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BEFORE: BARBER, BUCKINGHAM, AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Taurus Hollins has appealed from a final
judgment and sentence of imprisonment from the Logan Circuit
Court entered on March 9, 2004, convicting him of three counts
of trafficking in a controlled substance in the first degree! and
being a persistent felony offender in the second degree (PFO 11)?
and sentencing him to prison for 15 years. Having concluded

that the trial court did not abuse its discretion by denying

1 Kentucky Revised Statutes (KRS) 218A.1412.

2 KRS 532.080(2).



Hollins’s motion for a mistrial after a witness testified
regarding other uncharged crimes allegedly committed by him,
that evidence of laboratory results regarding the controlled
substances should not have been suppressed due to delay in
production of the lab report, that Hollins was not entitled to a
directed verdict of acquittal based upon insufficient evidence,
and that the Commonwealth’s Attorney’s closing argument was not
improper, we affirm.

The evidence from the Commonwealth showed that in 2002
Pam Jolicoeur was working for the Russellville Police Department
as a confidential informant for the purpose of making controlled
purchases of narcotics. Officer Todd Raymer testified that
Jolicoeur had been working as an informant for three or four
months prior to May 2002, when she purchased crack cocaine from
Hollins. Officer Raymer testified that before Jolicoeur would
leave to attempt a controlled buy her vehicle and person were
searched and a wire transmitter was placed In her vehicle to
allow the officers to hear the transaction as it occurred. A
tape recording was also made of the transaction. However, the
officers did not maintain constant surveillance of Jolicoeur as
she attempted to carry out a controlled substance purchase.

After Jolicoeur would complete a transaction, Officer
Raymer testified that she would return to a pre-arranged meeting

place, hand the controlled substance to the officers, and her



vehicle and person would be searched for a second time.
Jolicoeur was then paid $100.00 by the Russellville Police
Department for each successful purchase of a controlled
substance.

Jolicoeur testified that on May 22, 2002, she made
three controlled purchases of crack cocaine from the Hollins.

On the fTirst occasion, she claimed that she drove to a local
park with the intention of purchasing crack cocaine from another
person she had called shortly after meeting with the
Russellville police officers. She testified that after arriving
at the park and waiting for the person she had called to arrive
she encountered Hollins and instead purchased crack cocaine from
him for $20.00. After the purchase, she returned to meet the
officers and delivered the controlled substance to them. The
officers then asked her to return to meet with them
approximately one hour later to attempt another purchase.
Jolicoeur testified that she did as the officers instructed.

For the second purchase, Jolicoeur testified that she
again met with the officers and was searched and wired before
leaving to locate Hollins. She testified that she encountered
Hollins at a house located at Fifth and Caldwell Street in
Russellville and purchased additional crack cocaine from him for
$20.00. Again, following this purchase, she returned to the

pre-arranged meeting place and turned the controlled substance



she had purchased over to the officers. The officers then
searched her person and vehicle and paid her $100.00 for
executing the purchase. The officers requested that she meet
with them later in the evening to attempt a third purchase.

Jolicoeur testified that for the third purchase she
again met Hollins at the house located on Fifth Street and
purchased some more crack cocaine from him for $20.00. She then
returned to meet the officers, where she gave the officers the
controlled substance and was searched again. The substances
Jolicoeur purchased were taken to the Kentucky State Police
laboratory for testing and were confirmed to contain cocaine, a
controlled substance.

Hollins was indicted by a Logan County grand jury on
October 9, 2002, and charged with three counts of trafficking in
a controlled substance in the first degree within 1,000 yards of
a school,?® and with being a PFO Il. A jury trial was held on
January 29, 2004, and February 5, 2004, in the Logan Circuit
Court. Hollins was convicted on all three counts of trafficking
in a controlled substance in first degree. Before the
sentencing phase of the trial began, Hollins accepted the
Commonwealth’s offer to plead guilty to being a PFO I1 1in
exchange for a 15-year sentence on each trafficking conviction

to run concurrently with the others. On March 9, 2004, Hollins

3 On September 3, 2003, the indictment was amended to remove the element of
being within 1,000 yards of a school.



was sentenced to prison for a term of 15 years. This appeal
followed.

Hollins claims he is entitled to a new trial because
the trial court erred in denying his motion for a mistrial when
Jolicoeur testified during direct examination by the
Commonwealth’s Attorney regarding other uncharged crimes
allegedly committed by him. Shortly after being called as a
witness on behalf of the Commonwealth, Jolicoeur gave the
following testimony:

“Q: I guess, ugh, the big question iIs how

do you [know] it’s this person [pointing at
Hollins] that you bought from?

A: Well, 1, I used to buy from him all the
time.

Q: So, you were familiar with him?

A: Yes, sir.”

Hollins’s counsel objected and requested a bench conference,
whereupon he moved for a mistrial on the basis that the
testimony was inadmissible under KRE 404(b)* and unduly
prejudiced Hollins’s right to a fair trial. The Commonwealth
argued that the testimony was admissible under KRE 404(b) (1)
because it was relevant for the purpose of Jolicoeur’s

identification of Hollins.

4 Kentucky Rules of Evidence.



The Commonwealth requested that the jury be admonished
regarding the limited purpose of Jolicoeur’s statement and
Hollins”s counsel agreed to the admonition. The trial court
admonished the jury as follows:

You’ve heard this witness’s testimony about

knowing this defendant from prior

transactions. You are to use that testimony

only as i1t might be relevant to her ability

to identify him as a person, as the person

who made the transactions on the day

alleged. You are not to use that evidence

as evidence that he iIn fact engaged iIn

transactions on the date alleged. 1t’s only

for identification purposes or for her

ability to identify this defendant.

No further admonition was requested by Hollins. On appeal,
Hollins argues that he is entitled to a new trial because
Jolicoeur’s testimony unduly prejudiced the jury and denied him
a fair trial. We disagree.

The decision to grant or to deny a mistrial is left to
the discretion of the trial court and “its decision should not
be disturbed absent an abuse of discretion” [citation omitted]."
An abuse of discretion implies that the judicial power has been
carried out arbitrarily or capriciously, producing an
unreasonable and unfair decision.® In this case, the trial court

did not abuse its discretion by denying Hollins’s motion for a

mistrial.

5> Clay v. Commonwealth, 867 S.W.2d 200, 204 (Ky.App. 1993).

% Kuprion v. Fitzgerald, 888 S.W.2d 679 (Ky. 1994).




As the Commonwealth correctly argues, Jolicoeur’s
testimony concerning Hollins’s involvement In other uncharged
crimes was relevant to the issue of her ability to identify
Hollins as the person who sold her crack cocaine on May 22,
2002. As such, the testimony was admissible under KRE
404(b)(1). Further, the trial court correctly admonished the
jury regarding the limited purpose of Jolicoeur’s testimony.
There was no objection to the admonition that was given, and it
is presumed that the jury followed the trial court’s admonition
and considered the evidence for its limited purpose.’

Hollins also argues that he was not given notice of
the Commonwealth’s iIntent to present evidence of other uncharged
crimes against him. However, Hollins’s trial counsel did not
object to the testimony on the basis of notice. The entire
objection and bench conference concerned the prejudice of the
testimony to Hollins; no mention was made of lack of notice. As
such, this issue is not preserved for review.® The trial court’s
decision to deny Hollins’s motion for a mistrial was proper.

Hollins further claims that he was entitled to
suppression of the crime lab results showing that the substances
Jolicoeur purchased on May 22, 2002, contained cocaine, a

controlled substance. Hollins filed a pro se motion to suppress

7 Johnson v. Commonwealth, 105 S.W.3d 430 (Ky. 2003).

8 West v. Commonwealth, 780 S.W.2d 600 (Ky. 1989).




this evidence on September 4, 2003, based on alleged delay by
the Commonwealth In producing the results. However, there 1s no
indication in the record that the trial court ever ruled on this
motion. “Even when an objection or motion has been made, the
burden continues to rest with the movant to insist that the
trial court render a ruling; otherwise, the objection is waived”
[footnote omitted].® Because Hollins failed to insist on a
ruling on his motion to suppress the crime lab report, this
claim of error iIs waived.

Hollins also argues that he was entitled to a directed
verdict of acquittal on the basis that the Commonwealth’s
evidence was insufficient. In considering a motion for a
directed verdict of acquittal, the trial court must draw all
reasonable inferences from the evidence in favor of the
Commonwealth, assuming that the evidence is true and reserving
questions of credibility and weight for the jury.® Our review
of a denial of a directed verdict is to determine “if under the
evidence as a whole, it would be clearly unreasonable for a jury
to find guilt, only then the defendant is entitled to a directed

verdict of acquittal” [citation omitted].

® Thompson v. Commonwealth, 147 S.W.3d 22, 40 (Ky. 2004).

10 see Commonwealth v. Benham, 816 S.W.2d 186 (Ky. 1991).

1 1d. at 187.



Hollins makes three arguments that the evidence was
insufficient, all of which center on his contention that
Jolicoeur”s testimony was not corroborated by other evidence.
He asserts that the audio tapes of the transactions with
Jolicoeur were i1naudible, that Officer Todd Raymer did not
testify regarding what he heard during the transactions, and
that Jolicoeur recanted, by way of an affidavit, her claims that
Hollins sold her the drugs on May 22, 2002.

Our Supreme Court has held that the testimony of a
single witness i1s sufficient to support a conviction, even if
the testimony is contradicted by other testimony, if the jury
assigns it greater weight.'? Jolicoeur, on direct examination,
identified Hollins as the person who sold her crack cocaine on
three different occasions on May 22, 2002. This testimony
alone, considered in the light most favorable to the
Commonwealth, was sufficient for the trial court to deny
Hollins”s motion for a directed verdict of acquittal and to
permit the jury to determine 1Tt Jolicoeur was a credible
witness.

As for Officer Raymer’s testimony, Hollins’s trial
counsel objected to his testifying in regard to what he heard

during the transactions with Jolicoeur. This appears to have

12 commonwealth v. Suttles, 80 S.W.3d 424 (Ky. 2002); Cobb v. Commonwealth,
105 S.W.3d 455 (Ky. 2003).




been trial strategy on the part of Hollins’s counsel to allow
the tape recordings to speak for themselves.!® Counsel did not
object to the introduction of the audio tapes on the basis that
they were inaudible, and this appears to have also been a
strategy that the jury would give them little weight due to poor
quality. Finally, iIn regard to Jolicoeur’s recantation that she
purchased drugs from Hollins, the testimony of Hollins’s former
trial counsel was admitted concerning the affidavit Jolicoeur
signed that stated she did not purchase drugs from Hollins.
Based on the evidence presented by the Commonwealth as a whole,
it was clearly reasonable for the jury to find Hollins guilty.
The trial court correctly denied the motion for a directed
verdict of acquittal.

Hollins next argues that the Commonwealth’s Attorney’s
closing argument was improper because it shifted the burden of
proof to Hollins when he stated that there was no evidence of
anyone else being called “Bull.”' At Hollins’s request, the
trial court admonished the jury that Hollins bore no burden of

proof. When reviewing a claim of prosecutorial misconduct, we

3 while we question the correctness of the trial court’s ruling in this
regard, any error it made was invited by Hollins, and thus he is not entitled
to relief. See United States v. Wells, 519 U.S. 482, 487, 117 S.Ct. 921, 137
L.Ed.2d 107 (1997).

¥ partin v. Commonwealth, 918 S.W.2d 219 (Ky. 1996); Commonwealth v. Smith,
5 S.W.3d 126 (Ky. 1999).

% In her testimony, Jolicoeur testified that Hollins was known to her by the
nickname “Bull.”



1,® and “determine

must focus on the overall fairness of the tria
whether the conduct was of such an “egregious’ nature as to deny
the accused his constitutional right of due process of law”
[citation omitted].!” The Commonwealth may comment on the
evidence during its argument, and we see nothing improper with
the argument herein. The evidence was that Hollins was known as
“Bull” to Jolicoeur and there was no evidence presented to
suggest anyone else was known as “Bull.” This was a proper
argument and the trial court correctly instructed the jury that
the defense had no burden of proof.

Based on the foregoing, the judgment of the Taylor

Circuit Court is affirmed.

ALL CONCUR.
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