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BEFORE: HENRY AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.‘!
HENRY, JUDGE: Edward and Nicol ette Badger were married in Lucas
County, Chio on July 6, 1993. Two boys, Christopher and
Mat t hew, were born of the marriage. Christopher is nowten and
Matthew is eight. Wen the marriage was di ssol ved by a decree
of the McCracken GCircuit Court in March of 2000, the parties

were given joint custody of the boys but Nicolette was nanmed

"Seni or Judge Enberton sitting as Special Judge by assignment of the Chief
Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and KRS
21.580.



primary residential custodian. On October 1, 2001, the
McCracken Fam |y Court entered an order changi ng the designation
of primary residential custodian fromN colette to Edward.
Several factual reasons were given for the change including that
Ni colette agreed to it during the tine she was incarcerated
after sone crimnal convictions.

Two years and one nonth later Nicolette filed a Mtion
for Mdification of Custody under the provisions of KRS? 403. 340.
On January 26, 2004, the McCracken Fam |y Court denied the
notion. Nicolette’'s notion to alter, anmend or vacate was deni ed
on March 4, 2004. On appeal, Nicolette clains that the Famly
Court Judge’s decision was clearly erroneous and that her denia
of the notion to nodify custody was an abuse of discretion, and
that the judge's failure to nmake a record of her interview wth
Chri stopher at the hearing on the notion to nodify, is
reversible error.

KRS 403. 290(1) says:

The court may interview the child in

chanbers to ascertain the child s w shes as

to his custodian and as to visitation. The

court may permt counsel to be present at

the interview The court shall cause a

record of the interviewto be nade and to be

part of the record in the case.

It is undisputed that in this case the trial court

conducted an interview with the oldest child but failed to

?Kent ucky Revised Statutes.



record the interview. It is apparent fromthe face of the
statute that, while the decision whether to interview a child is
within the trial court’s discretion, all such interviews nust be
recorded. The Kentucky Suprene Court recently dealt with this

i ssue in Couch v. Couch, 146 S.W3d 923 (Ky. 2004).

Wil e there are sone factual differences between this
case and Couch, it is still controlling. In Couch, the
interviewwith the child was conducted by the Donestic Rel ations
Comm ssioner. It was apparent that she relied heavily on the
interview in arriving at her decision. The interview was
recorded, but the tape was sealed at the direction of the

Commi ssioner, and a notion to unseal the tape “for purposes of

‘rebuttal and appeal’” was denied by the trial court. Couch at

924. We affirned the trial court, holding that “the appell ant
has not advanced any sufficient basis for this Court to
interfere with the trial court’s discretion in ordering the
tapes to be sealed.” Id at 925. In reversing, the Suprene
Court said that “[i]f a trial court accepts and acts upon
statenments made by the child during the in canera interview, it
is mani festly unfair not to record and di scl ose the contents of
the interviewin order to provide an opportunity for rebuttal.”
Id. Viewed fromthe Appellant’s standpoint we cannot see any

practical difference between failing to record an interview and

denyi ng access to an interview which was recorded.



In the case before us it is not possible to determ ne
the extent to which the trial court relied on the statenents
Chri stopher made during the interview References are nmade to
the interviewin the court’s order, indicating that it forned
part of the basis for the ruling. |In addition, sone information
in the court’s findings of fact cannot be found el sewhere in the
record. In any event the holding of Couch nmakes it clear that
if an interviewis conducted as provided in KRS 403.290(1), the
i nterview nust be recorded and nade avail able to the parties.

The order of the McCracken Fam |y Court is vacated,
and the case is remanded to that court for further proceedings.
Upon remand, the court shall interview Christopher Badger. The
interview shall be recorded, and shall be nade available to the
parties for further proceedings as required by KRS 403.290(1).
Upon ruling the court shall nmake and enter into the record
witten findings of fact, conclusions of |aw and order. Because
we vacate and remand for the reasons stated above we make no

ruling on Nicolette's other allegations of error.
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