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BEFORE: SCHRODER, TAYLOR, AND VANMVETER, JUDGES.
VANMETER, JUDGE: Dwayne Johnson appeals pro se froman order of
the Canpbell Circuit Court denying his notion seeking RCr 11.42
relief. Johnson clains in this appeal that he was afforded
ineffective assistance at trial. After reviewing the record, we
affirm

A jury convicted Johnson on two counts of first-degree
trafficking in a controlled substance. The jury reconmmended and
the court inposed ten years inprisonnent on each charge.

Johnson’s initial trial counsel then w thdrew and anot her



attorney was substituted as counsel to represent Johnson on the
pendi ng charge of being a convicted felon in possession of a
handgun. After the jury convicted himon that charge, Johnson
agreed to, and the court accepted, the Commonweal th’s
recomendation of a five-year sentence, with that sentence and
the two trafficking sentences to run consecutively for a total
of twenty-five years. The suprene court affirmed the Canpbel
Circuit Court’s judgnent on appeal .!

Johnson then nmade a tinely notion to set aside or
vacate his conviction and sentence pursuant to RCr 11.42. After
an evidentiary hearing, the Canpbell Circuit Court denied
Johnson’s notion but ordered his sentence for being in
possessi on of a handgun to run concurrent to his other sentence.
Thi s appeal followed.

In Strickland v. Washi ngton,? the Suprenme Court stated
that in order to overturn a conviction the defendant’s counsel’s
assi stance nust have included “errors so serious that counse
was not functioning as the ‘counsel’ guaranteed . . . by the
Si xth Amendnent.” And the deficient performance so prejudiced

the defendant that it deprived him“of a fair trial, a tria

! Johnson v. Commonweal th, 90 S.W3d 39 (Ky. 2002).

2 466 U S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed 2d 674 (1984).



whose result is reliable.”?3

Only when both of these show ngs are
made can the conviction be overturned.

Johnson argues that the Canpbell Crcuit Court erred
by failing to find that he was afforded ineffective assistance
when his initial trial counsel failed to object to the
audi ot apes which were played at trial. However, in reviewng
Johnson’ s direct appeal, the Kentucky Suprene Court not ed:

On August 16, 1999, defense counsel nade a

notion to exclude the audi o tape recordings

on grounds that they were inaudible. The

trial court did not rule on the notion until

def ense counsel renewed the notion nere

m nutes before the trial was set to begin.

In renewi ng the notion, defense counse

argued that the trial court needed to listen

to the tapes prior to ruling on their

adm ssibility.?

As trial counsel objected to the introduction of the audi otapes,
we concl ude that Johnson’s conplaint is unfounded and that the
circuit court did not err by denying himrelief on this ground.

Johnson’ s next conplaint is that Johnson's initia
trial counsel failed to nove for a mstrial after the court
found that the Conmmonweal th’s confidential informant was

i nconpetent to testify at trial, and failed to insist upon

cross-exam ning the confidential informant. Johnson relies on

3 466 U.S. at 687, 104 S.Ct. at 2064.

490 S.W3d at 45.



Poi nter v. Texas,® wherein the recorded testinony of an
unavai l able witness was read into evidence at trial even though
t he def endant had not cross-exam ned the w tness when the
recording was made. The United States Suprene Court confirnmed
“the right of an accused in a crimnal case to confront the
Wi t nesses against him”® Here, by contrast, the confidentia
i nformant never testified at trial. No grounds existed upon
which trial counsel could insist on cross-examn ning him
Johnson al so clains that the Commonweal th’s opening
statenments, in which they refer to the statenents nmade by the
Cl, was so prejudicial that initial trial counsel was
ineffective for failing to request a mstrial. Johnson, in his
brief, admts that trial counsel, in a side bar, infornmed the
court that “the jury should be nade aware that the confidentia
informer . . . had been found inconpetent to testify.” Johnson
nmakes no attenpt to supply this court with the grounds on which
to reverse the trial court’s determ nation. The trial court is
best situated to determ ne what renedi al nmeasures shoul d be
taken during the course of a trial to ensure the highest
standards of justice. Further, as the Kentucky Suprene Court
has previously noted, absent a showing of bad faith a

prosecutor’s msstatenents regarding the evidence to be produced

® 380 U. S 400, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965).

€380 U.S at 404, 85 S.Cx. at 1068.



at trial need not result in a mstrial unless the trial court
deternmines that prejudice will result to the defendant.’ Johnson
makes no showi ng that the statenents nmade by the Commonweal t h
were so prejudicial that without thema different outconme was
likely to result. The Canpbell G rcuit Court did not err by
denyi ng his notion.

Johnson’ s conpl aints do not overcone the strong
presunption that counsel’s actions fell within the real m of
sound trial strategy.® |ndeed, as stated by the Supreme Court,
we “nmust be highly deferential in scrutinizing counsel's
performance. The tendency and tenptation to second guess is

strong and shoul d be avoi ded.”®

Contrary to Johnson’s
contentions, we are not persuaded that initial trial counsel’s
wai vi ng opening statenent, failing to di scuss defenses with
Johnson, failing to prepare Johnson to testify, failure to

subpoena Joan Wlters, °

or failing to provide a nore el oquent
closing argunent fell outside the w de range of professionally
conpet ent assistance.! As noted by the trial court, allegations

concerning trial strategy do not provide grounds for RCr 11.42

” Freeman v. Commonweal th, 425 S.W2d 575, 578 (Ky. 1967).
8 Strickland, 466 U.S. at 689, 104 S.Ct. at 2065.

® Harper v. Conmonwealth, 978 S.W2d 311, 315 (Ky. 1998).
10 Johnson’ s ex-wi fe and roonmate

1 Harper, 978 S.wW2d at 315.



relief,??

and here Johnson fails to show that any alleged error
was likely to result in a different outcone.

Johnson next clains that the circuit court erred by
failing to find his second trial counsel provided ineffective
assi stance of counsel by allow ng Johnson to agree to a sentence
whi ch exceeded the length permtted by statute. Since the
circuit court corrected the error by running the five-year
sentence for the handgun charge concurrent with the sentences
for the trafficking charges, Johnson was not prejudiced by any
error and is not entitled to relief on this ground.

Next, Johnson clains that the circuit court erred by
failing to find that his trial attorneys were ineffective by not
requesting newtrials after a prosecution w tness was charged
with a felony. W disagree.

Drug charges against the prosecution’s witness, a |law
enforcement officer, were initiated between the two trials. As
noted by Kentucky’s highest court, a newtrial wll be granted
based on newly di scovered evidence only when the evidence is of
such a “conpelling weight that it probably would have induced

the jury to reach a different verdict.”?*?

2 porton v. Commonweal th, 433 S.W2d 117, 118 (Ky. 1968).

13 McGregor v. Conmonweal th, 253 S.W2d 624, 625 (Ky. 1952).



Al t hough Johnson specul ates that the jurors would have
determ ned that the witness was a bad cop who was out to get him
i f they had known of the charges against the w tness, those
charges were unrelated to the charges agai nst Johnson. Thus, we
are not persuaded that they carried such weight that the jury
probably woul d have been induced to reach a different verdict.
I ndeed, during the second trial the jury convicted Johnson of
t he handgun charge even though the wi tness was inpeached as to
his use of Prozac.

The court’s order is affirned.
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14 253 S.w2d at 625.



