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BEFORE: HENRY AND SCHRODER, JUDGES; EMBERTON, SENI OR JUDGE.!
EMBERTON, SENI OR JUDGE: These appeal s have been designated to
be heard together because they involve identical issues as to
whet her the appellant in each case produced adequate proof of
causation in the devel opnent of asbestos-related di sease to
W t hstand appellee’s notion for sumary judgnent. W have
therefore elected to di spose of both appeals in one opinion and
affirmthe summary disposition of the claimagainst appellee in
each case.

Appel l ant M chael Kill ebrew worked as an el ectrician,
in mai ntenance, and as foreman at several job sites including
t he Tennessee Valley Authority’s Paradi se plant in Drakesboro,
Kentucky and its Shawnee plant in Paducah. He alleges that he
was injured as a result of exposure to asbestos-containing
products installed or sold by appellee North Brothers while he
was enpl oyed at both the Paradi se and Shawnee plants. Although
Ki |l | ebrew provi ded deposition testinony that he recalled working

in the sane area as North Brothers when it was perform ng work

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



at both plants, he was unable to specify that North Brothers’
i nsul ation work involved any asbestos-containing material at
either site. Killebrew also introduced deposition testinony
from several product identification w tnesses, none of whom was
able to establish whether the work they recalled North Brothers
perform ng invol ved asbestos-containing materials.

Appellant WIlis MCracken al so spent a significant
portion of his career working at numerous TVA job sites
i ncl udi ng Shawnee, in Paducah; Paradi se in Drakesboro; New
Johnsonville in Tennessee; and Wdow s Creek in Al abama
McCracken testified by deposition that he was aware there were
vari ous types of asbestos products at the TVA plants where he
wor ked but that he did not work hands-on with any of them and
coul d not specifically identify any product or manufacturer to
whi ch he may have been exposed. MCracken al so produced two
product-identification witnesses. Kenneth Earle testified that
while North Brothers was working in the Paradi se plant at the
sanme tinme as McCracken, he was unable to state that it had been
wor ki ng at the Shawnee plant at the sane tinme as MCracken.
Wth regard to the Paradise plant, M. Earle stated that North
Brothers was frequently in the plant installing or renoving
insulating materials but he stopped short of being able to
specifically identify whether the work invol ved asbest os-

containing material .



Nat han Lewi s, the other product-identification wtness, stated
only that he recalled seeing a North Brothers truck but could
not specifically recall at which plant he had seen it or the
type of work North Brothers would have been perform ng.

In each of these cases, North Brothers noved for
summary judgnent on the basis that the evidence failed to
establish that either plaintiff had been exposed to an asbestos-
cont ai ni ng product installed, sold, or distributed by North
Brothers. A review of each appellant’s response to the notion
di scl oses that while they can place North Brothers in their
plants during the course of their work life, they cannot
specifically connect North Brothers’ work to asbestos-containing
material. Appellants do not dispute North Brothers’s contention
that in order to prove liability they are required to
denonstrate that North Brothers’ conduct was a substantia
factor in causing their injury. However, relying upon the
rationale set out in the recent opinion of this Court in Bailey

2

v. North American Refractories Conpany, - appell ants argue that

i ssues of exposure and causation in asbestos-rel ated disease
cases constitute questions of fact that only a jury can resol ve.
Careful review of the evidence of record in each of these cases
clearly distinguishes themfromfalling within the Bail ey

anal ysi s.

2 95 S.W3d 868 (Ky. 2001).



At the core of the decision in Bailey is its
di scussi on of |egal causation:

General ly, the existence of |egal cause
is a question of fact for the jury. It only
beconmes a question of law for the Court
where the facts are undi sputed and are
suscepti bl e of but one inference. See
Huf fran v. SS. Mary & Elizabeth Hospital,
Ky., 475 S.W2d 631 (1972). The cl ai mant
has the burden to prove | egal causation;
however, it is well recognized that “lega
causation may be established by a quantum of
circunstantial evidence fromwhich a jury
may reasonably infer that the product was a
| egal cause of the harm” Hol brook v. Rose,
Ky., 458 S.W2d 155, 157 (1970). To find
causation, the jury naturally draws
i nferences fromcircunstantial evidence.
These inferences, however, nust be
reasonable, that is they nust “indicate the
probabl e as di stingui shed froma possible
cause.” Briner v. General Mtors
Cor poration, Ky., 461 S.W2d 99, 101 (1970).
Coupled with the facts herein, we are of the
opinion that Dr. Frank’ s expert testinony
created a sufficient “quantum of
circunstantial evidence” to raise a factua
i ssue as to legal causation.?

The expert testinony cited by appellants as satisfying
this elenent stands in stark contrast to the evidence before the
Court in Bailey and is, in our opinion, entirely insufficient to
wi t hstand appellee’s notions for summary judgnment. Both
Killebrew and McCracken point to the identification of Dr.

Frank, the sane expert who testified for the plaintiff in

Bai |l ey, stating that he would have testified at trial concerning

8 1d. at 872-73, enphasis added.



exposure to asbestos throughout their careers as a substantia
contributing factor in the devel opnent of their asbestos-rel ated
di sease, as well increased their risk of devel oping |ung cancer
or nesothelioma. Unfortunately for appellants, a nere statenent
as to what an expert mght testify in the future is of little
avail at this stage. It is the evidence contained in the record
at the time the summary judgnment notion stands submitted that is
crucial to our review. Under both the Kentucky and federa
approach, a party opposing a properly supported summary judgnent
noti on cannot prevail w thout presenting at |east sone
affirmative evidence denonstrating a genuine issue of fact for
trial.* No such evidence has been produced in either of these
cases and thus we find nothing in either record sufficient to
bring the el ement of |egal causation fromthe real mof nere
possibility into probability.

Accordi ngly, because the trial judge did not err in
granting appellee’ s notion for summary judgnent in either case,
the judgnent in each action is affirned.

ALL CONCUR

4 Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W2d 476, 482
(Ky. 1991).
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