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BEFORE: GU DUGLI and TAYLOR, JUDGES; EMBERTON, SEN OR JUDGE.'!
EMBERTON, SENI OR JUDGE: Steven Benni ngton appeal s the denial of
his notion for RCr 11.42 relief froma judgnent revoking his
probation and ordering himto comence service of a previously

i nposed sentence of ten (10) years’ inprisonnent. Appellant’s
primary contention is that the trial judge inproperly enhanced

his previously inposed sentences as a condition of a grant of

! Seni or Judge Thomas D. Emberton sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



shock probation. Because that contention is conclusively
refuted by the record in this case, we are convinced that the
trial court properly denied his post-conviction notion w thout
appoi nting counsel or conducting an evidentiary hearing.

On June 20, 2001, appellant entered pleas of guilt to
various charges filed in indictnments nunber 99-CR-1628, 00-CR-
1966, and 01-CR-0669 for which he was ultimtely sentenced to
one year of inprisonnment on the charges in each indictnment and
whi ch were ordered to run consecutively for a total of three
years’ inprisonnent. In Cctober, 2001, appellant filed a notion
for shock probation of these sentences. The trial judge refused
to consider the shock probation notion until after charges filed
i n anot her indictnment, 01-CR-1965, had been resol ved.
Appel l ant’ s counsel then informed the trial judge that the
Commonweal th had nmade an offer that he w shed to discuss with
appel l ant and asked the trial judge to schedule a pre-tria
conference which would afford himtine to do so. On Decenber
17, 2001, appellant and his counsel appeared before the tria
court, withdrew his forner plea of not guilty and entered a pl ea
of guilty to anended charges of two counts of identity theft in
i ndi ctment nunber 01-CR-1965. After hearing the Commonweal th’s
recommendation of two years to serve and three years’ probation
on these charges, the trial judge passed sentencing to a |later

date to allow the court to consider the recommended sentence



along with appellant’s notion for shock probation of the three
previ ous sentences. However, the trial judge thereafter agreed
to grant appellant’s shock probation notion subject to the
followi ng conditions: 1) that in indictnment 01-CR- 1965 he woul d
be sentenced to five years on each count of identify theft, run
consecutively for a total of ten years; 2) that the sentence in
01- CR-1965 woul d be probated for a period of five years; and 3)
that if he violated the terns of probation in 01-CR-1965, he
woul d be sentenced to ten years’ inprisonnent. The trial judge
made cl ear that he was not increasing the sentences in 99-CR-
1628, 00-CR-1966, 01-CR 0669, but was sentencing appellant to
ten (10) years on indictnment 01-CR-1965. The practical effect
of the trial judge' s offer in indictnent 01-CR-1965 was a

coordi nation of the sentence inposed in that case with a grant
of shock probation in the previous cases. |In accepting these
ternms and conditions, appellant was well-aware that violation of
hi s probated sentence would result in ten years to serve
pursuant to the probated sentence inposed in indictnent 01-CR-
1965.

Appel I ant’ s probati on was subsequently revoked in al
four cases. He thereafter entered a guilty plea to charges in
yet another indictnment, 03-CR 16, and was sentenced to ten
years’ inprisonnent. Because those offenses had been conmtted

whi | e appell ant was on probation, the sentences in 03-CR-16 were
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required by law to be served consecutively with the sentences in
t he previously revoked cases.

Appel lant next filed a pro se RCr 11.42 notion
alleging that the trial judge had inproperly increased his
t hree-year sentences in indictnments 99-CR- 1628, 00-CR-1966, and
01-CR-0669 to ten years’ as a condition of the grant of shock
probation in those cases. The trial judge denied the post-
conviction notion wthout a hearing or appointnment of counsel on
the basis that the record clearly denonstrated that appellant’s
ten-year sentence stemred fromthe revocation in indictnment 01-
CR-1965 and that his three-year sentences were nerely running
concurrently with that sentence. W find absolutely no error in
the trial judge s determ nation.

As a prelimnary matter, we note that appellant’s
failure to appeal fromthe order revoking his probation operates
as a procedural bar to this RCr 11.42 notion. The Suprene Court

of Kentucky made very clear in Gross v. Commonweal th? that RCr

11.42 is not available for raising issues which could and shoul d
have been advanced by direct appeal.

Even if RCr 11.42 were the appropriate vehicle for
| odgi ng appellant’s conplaint, it would nevertheless fail to
afford himany relief because his allegations are conclusively

refuted by the record. As noted in the order denying the post-

2 648 S.W2d 853 (Ky. 1983).



conviction notion, the sentencing judge specifically stated on
the record that he had no authority to alter the sentences in
99- CR-1628, 00-CR-1966 and 01-CR- 0669, but that he coul d i npose
a ten-year sentence in 01-CR-1965. Should that sentence be
revoked, appellant woul d be serving ten years’ inprisonnent
because the three-year sentences were concurrent with the ten-
year sentence. On this state of the record, it is abundantly
cl ear that appellant was not entitled to appoi ntment of counsel,
an evidentiary hearing or the relief sought.

The judgnent of the Jefferson Grcuit Court is
af firmed.
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