RENDERED: MARCH 18, 2005; 10:00 A M
NOT' TO BE PUBLI SHED

Conunmmuealth of Kenhucky

@Court of Appeals

NO. 2004- CA-000612- MR

KAREN SOUTHWOOD; APPELLANTS
DAVI D SOUTHWOOD

APPEAL FROM WAYNE CI RCU T COURT
V. HONCRABLE VERNON M NI ARD, JUDGE
ACTI ON NO 01-C -00201

CHARLES DENNEY; APPELLEES
PAULI NE DENNEY
OPI NI ON
AFFI RM NG
Kk Kk KK Kk Kk KK Ak kK
BEFORE: VANVETER, JUDGE; HUDDLESTON AND M LLER, SENI OR JUDGES.'?
M LLER, SENI OR JUDGE: Karen Sout hwood and Davi d Sout hwood
appeal fromthe Findings of Fact, Conclusions of Law, and
Judgnent of the Wayne Circuit Court in this boundary and qui et

title dispute involving tracts of |land located in the Eadsville

! Seni or Judges Joseph R Huddl eston and John D. MIler sitting as Speci al
Judges by assignment of the Chief Justice pursuant to Section 110.(5)(b) of
the Kentucky Constitution and KRS 21. 580.



Community in Wayne County, Kentucky. For the reasons
hereinafter stated, we affirm

On July 6, 2001, Charles H Denney and Paul i ne Denney
filed a petition to quiet title to three tracts of |and | ocated
in Wayne County, Kentucky, in the Eadsville Comunity in Wayne
County near H ghway 789. David Sout hwood and Karen Sout hwood
were naned as defendants in the action. The petition also
sought damages for the Sout hwoods’ trespass onto the rea
property and an injunction enjoining the Southwoods from further
t respass.

On July 18, 2001, the Sout hwoods filed their answer
denyi ng the Dennys’ claimof ownership to the property and a
counterclaimasserting owership to portions of the property
cl ai med by the Denneys by deed and/or adverse possession and
seeking to quite title therein in their favor. The Sout hwoods
al so sought danages for lost sales to a subdivision devel oprment
they all eged were brought about by actions of the Denneys, the
addi ti onal expense for running electric |ines because of the
Denneys’ interference by the Denneys with work al ready begun
upon the property.

Several tracts of property are involved in this

action. The Denneys claimtitle to three tracts: a 20.31 acre



tract |ocated on the north side? of Kentucky H ghway 789; a 57
acre tract located on the south side of Kentucky H ghway 789;
and a 4 acre tract |ocated on the south side of Kentucky H ghway
789, which is contiguous with the aforenentioned 57 acre tract.
The Sout hwoods cl ai m ownership of a 110 acre tract
| ocated on the north side of H ghway 789. This tract and the
20. 31 acre tract clained by the Denneys are adjacent to each
ot her. The Sout hwoods claimthat a portion of their 110 acre
tract description covers approximately 12 acres south of H ghway
789 which overlaps the 57 acre tract clained by the Denneys. 1In
addi tion, the Southwoods claimtitle to an approximately 9 1/2
acre tract (the Matthews tract) |ocated on the North side of
H ghway 789, which lies between their 110 acre tract and a
gravel road (R dge Road) and which is a portion of the 20.31
acre tract clainmed by the Denneys. The Sout hwoods al so cl ai m
title to the entire 20.31 acre tract (which includes the
Matt hews tract) by adverse possession.
On Cctober 1 and 2, 2003, the case was tried before
Judge Donald H. Byrom On Novenber 24, 2003, Judge Byronis
Fi ndi ngs of Fact, Conclusions of Law, and Judgnent was entered.
Judge Byrom determ ned that the Denneys had failed to adduce

sufficient evidence to establish their property |ines and

2 For consistency we have conformed with the direction descriptions as used by
the parties and the circuit court; however, we note that these direction
descriptions are notably inprecise.



di sm ssed their clainms; that the Southwoods had established the
property lines to their 110 acre tract and quieted title in them
to that tract; and dism ssed the various clains for trespass and
damages.

Each side filed notions to alter, anend or vacate
pursuant to Ky. R Gv. P. (CR 59.05. In the neantine, Judge
Byrom was repl aced by Judge Vernon Mniard. The Sout hwoods
filed a notion requesting that Judge M niard recuse hinself from
the case on the basis that Karen Sout hwood had filed a conpl ai nt
with the Attorney Ceneral in connection with Judge Mniard' s
conduct in his previous capacity as County Attorney of Wayne
County. Following referral of the issue to the Chief Justice,
Judge M niard denied the notion to recuse.

On February 27, 2004, Judge Mniard, in addressing the
notions to alter, amend or vacate, rendered his own Findings of
Fact, Conclusions of Law, and Judgnment. The deci sion again
quieted title to the 110 acre tract in favor of the Sout hwoods,
but anmended Judge Byronis decision by quieting title to the
three tracts clainmed by the Denneys in their favor. The
judgrment al so awarded $15, 000.00 in punitive damages to the
Denneys based upon the Sout hwoods’ trespass to their property
and the destruction of a barn thereon. This appeal followed.

First, the Sout hwoods contend that Judge Mniard erred

by failing to recuse hinmself fromthe case. The Sout hwoods



all ege that recusal was required on the basis that during Judge
Mniard s tenure as County Attorney of Wayne County, Karen

Sout hwood had filed a conplaint against himw th the Attorney
CGeneral’s office criticizing his decision not to pursue crimna
conplaints as a result of actions allegedly directed agai nst her
by three individuals. Judge Mniard recalled the incident and
referred to the matter in the parties’ initial appearance before
him The Sout hwoods contend that Judge Mniard s aninosity
toward them was denonstrated by his comment that when he

recei ved a copy of the conplaint fromthe Attorney General’s
office, he “just threwit in the trash.”

The Sout hwoods noved for Judge Mniard to disqualify
hi msel f, which the Judge denied. The matter was referred to the
Chi ef Justice pursuant to Kentucky Revised Statutes (KRS)
26A. 020. On January 28, 2004, the Chief Justice rendered an
order which stated, in relevant part, as foll ows:

Upon due exam nation of the affidavit of

def endants whi ch seeks recusal of Honorable

Vernon Mniard, Jr., and the response of

plaintiffs,

I T 1S HEREBY ADJUDGED that the affidavit is

insufficient to denonstrate any

di squal i fying circunmstance which woul d

require the appoi ntnment of a special judge

pursuant to KRS 26A. 020.

The request for disqualification is denied

wi t hout prejudice of any party to seek

appel late review after entry of a fina
j udgnent .



Kent ucky Revi sed Statutes (KRS) 26A.015(2) requires
recusal when a judge has "personal bias or prejudice concerning
a party ... [,]" or "has know edge of any other circunstances in
which his inpartiality m ght reasonably be questioned."” KRS
26A. 015(2)(a) and (e); see Suprene Court Rule 4.300, Canon

3C(1). The burden of proof required for recusal of a tria

judge is an onerous one. There nust be a showing of facts "of a
character calculated seriously to inpair the judge's
inmpartiality and sway his judgnment." Foster v. Commonweal t h,

348 S.W2d 759, 760 (Ky. 1961), cert. denied, 368 U S. 993, 82

S.C. 613, 7 L.Ed.2d 530 (1962); see al so Johnson v. Ducobu, 258

S.W2d 509 (Ky. 1953). The nere belief that the judge will not
afford a fair and inpartial trial is not sufficient grounds for

recusal. Stopher v. Commonweal th, 57 S.W3d 787, 794-795 (Ky.

2001), cert. denied, 122 S. C. 1921, 535 U. S. 1059, 152 L. Ed. 2d

829; Webb v. Commonweal th, 904 S.W2d 226 (Ky. 1995);

Judge M niard s decision as County Attorney not to
pursue crimnal charges was within his discretion and does not,
in and of itself, reflect bias against Karen Sout hwood. Once
assum ng the circuit court bench and upon the parties appearing
in his court, Judge Mniard appropriately raised his prior
connection with Ms. Southwood. Wile Judge Mniard s comment

regardi ng his having “thrown the conplaint in the trash” may



have been inconsiderate, we are not persuaded that this coment
reflects personal bias or prejudice against the Sout hwoods so as
to have required his recusal. The Southwoods, in this matter,
have failed to neet the requisite burden to denonstrate facts
"of a character calculated seriously to inpair the judge's
inpartiality and sway [Judge Mniard s] judgnent.”

Next, the Sout hwoods contend that “it was error for
Judge Mniard to try the case de novo; ignore the findings of
fact, conclusions of |law, and judgnent of Judge Byrom and enter
a conpletely new judgnent.”

Judge Byromissued his decision only a few days prior
to |l eaving office. Each side subsequently filed notions to
alter, anend or vacate pursuant to CR 59.05. Thus, Judge
M ni ard had assunmed the bench by the tinme the notions were
hear d.

A notion under CR 59.05 is the proper renmedy where an
earlier court judgnent is believed to be incorrect. Security

Federal Sav. & Loan Ass'n of Mayfield v. Nesler, 697 S.W2d 136

(Ky. 1985). Moreover, a court has unlimted power to anmend and

alter its own judgnents. Henry Cay Mn. Co., Inc. v. V&V

Mn. Co., Inc., 742 S.W2d 566, 567 (Ky. 1987); Pattie A d ay

Infirmary v. First Presbyterian Church, 605 S.W2d 52, 54

(Ky. App. 1980).



Upon assum ng the bench of Wayne G rcuit Court, we
di scern no bar to Judge Mniard treating Judge Byroni s deci sion
as though it were his own, and deciding the notions to alter,
anmend or vacate with the unrestricted powers vested in a circuit
court judge when considering such a notion. Moreover, the
nodi fications to Judge Byronis decision were within the scope of
the issues raised in the parties’ notions to alter, amend or
vacate. Judge Mniard s handling of the notions was not error.

Next, the Sout hwoods contend that the trial court
erred by not quieting title in themto the 12 acres cl ai ned by
them on the south side of H ghway 789 and the 20.31 acre tract
on the north side of the Hi ghway.

This is a case of the trial judge sitting wthout a
jury. In such cases the findings of the trial judge may not be
set aside unless clearly erroneous with due regard being given
to the opportunity of the trial judge to consider the

credibility of the witnesses. CR 52.01; Lawson v. Loid, 896

S.W2d 1, 3 (Ky. 1995). Findings of fact are not clearly

erroneous if supported by substantial evidence. Black Motor

Conpany v. Greene, 385 S.W2d 954 (Ky. 1964). The test for

substantiality of evidence is whether the evidence, when taken
alone, or in the light of all the evidence, has sufficient
probative value to induce conviction in the mnds of reasonable

persons. Kentucky State Racing Comm ssion v. Fuller, 481 S. W2d




298, 308 (Ky. 1972); Janakaki s-Kostun v. Janakakis, 6 S.W 3d

843, 852 (Ky.App. 1999). This Court has applied this rule in
boundary disputes. "It is the rule that, where this Court

cannot say on an appeal fromthe decree in an action involving a
boundary di spute that the Chancellor's adjudication is against

t he wei ght of the evidence, the decree will not be disturbed.”

Croley v. Alsip, 602 S.W2d 418, 419 (Ky. 1980) (quoting Rowe v.

Bl ackburn, Ky., 253 S.wW2d 25, 27 (Ky. 1952)).

The trial court’s determ nation that these tracts are
not enconpassed w thin the Sout hwoods' deed descriptions is
supported by substantial evidence. The Denneys do not dispute
t hat the Sout hwoods own a 110 acre tract. The Sout hwoods’ deed
to this tract, however, has calls establishing the “western”
boundary of their 110 acre tract as the Matthews |ine. The
trial court reasonably concluded fromthis that their deed does
not enconpass the Matthews tract. Moreover, the deed
establ i shes the “southern” boundary as H ghway 789. The tri al
court reasonably concluded fromthat that their 110 acre tract
does not include property on the other side of 789. Hence the
trial court’s determ nation that the Southwoods do not have
title by deed to either the Matthews tract or any property on
t he opposite side of H ghway 789 is supported by substantia

evi dence.



The Sout hwoods al so claimthe Matthews tract, the
remai ni ng acreage of the 20.31 acre tract on the opposite side
of Ridge Road, and the twelve acres on the opposite side of
H ghway 789 by adverse possessi on.

One nmay obtain title to real property by adverse
possession for the statutory period of tinme of fifteen years
even when there is no intention by the adverse possessor to

claimland not belonging to him KRS 413.010; Tartar v. Tucker,

280 S.W2d 150, 152 (Ky. 1955). There are, however, five

el ements, all of which nust be satisfied, before adverse
possession will bar record title: 1) possession nust be hostile
and under a claimof right, 2) it nust be actual, 3) it nust be
exclusive, 4) it nust be continuous, and 5) it nust be open and

not ori ous. Appal achi an Regi onal Healthcare, Inc. v. Royal Crown

Bottling Co., Inc., 824 S.W2d 878, 879-880 (Ky. 1992). The

party claimng title through adverse possession bears the burden
of proving each el enent by clear and convincing evi dence.

Phillips v. Akers, 103 S.W3d 705, 709 (Ky.App. 2002).

Suffice to say that there was conflicting evidence on
t he Sout hwoods’ cl ai m of adverse possession. Charles Denney and
many | ocal residents testified that the Sout hwoods had not
excl usively occupi ed these properties for the required statutory
period. It was the trial court’s prerogative to believe Charles

Denny and his witnesses and to disbelieve the evidence presented

10



on the issue by the Sout hwoods. The trial court’s finding that
t he Sout hwoods did not neet the requisites to establish title to
the property at issue by adverse possession was not clearly
erroneous.

Next, the Sout hwoods contend that Judge Mniard erred
in quieting title in the Denneys to the 57 acre tract, the 20.31
acre tract, and the 4 acre tract. 1In association with this
argunent the Sout hwoods al |l ege that Judge M niard erroneously
applied the exception to proving title contained in Jones v.
Wheel don, 309 Ky. 184, 217 S.W2d 221 (1949); and that that the
trial court erred because it did not |ocate upon the ground the
various tracts quieted in favor of the Denneys.

As previously noted, the Sout hwoods have failed to
establish claimto either the 57 acre tract, the 20.31 acre
tract, or the 4 acre tract by either deed or adverse possession.

In a quiet title action, defendants, such as the
Sout hwoods, are not entitled to affirmative relief under their
counterclaimwhen they fail to showtitle in thenselves. Vogler

v. SalemPrimtive Baptist Church, 415 S.W2d 72, 74-75 (Ky.

1967). Moreover, it is essential to the right of appeal that
the party seeking review nust represent an interest which is

di rect, pecuniary, and substantial. Cooper v. Kentuckian

Gitizen, 258 S.W2d 695, 696 (Ky. 1953).

11



As the Sout hwoods have failed to establish any claim
to the tracts at issue, they are entitled to no affirmative
relief in this action; and, noreover, they are in no way
prejudiced by the trial court’s quieting of title in the three
tracts in favor of the Denneys. Consequently, we discern no
benefit to themin a reversal of the trial court’s decision.
Nei t her does it appear that anyone el se chall enges the Denneys’
claimto these tracts.

While this issue appears to be nooted by the
Sout hwoods’ failure on their clainms, we neverthel ess note that
substanti al evidence supports the trial court’s decision. The
Denneys presented the testinmony of a |icensed surveyor who
expressed his opinion that the three tracts clainmed by the
Denneys were enconpassed within their deeds. Mreover, the
testimony of Charles Denney and various nmenbers of the comunity
establ i shed the boundaries by reputation. For these reasons we
rej ect the Sout hwoods’ argunent on this issue and find no error
inthe trial court’s decision.?

Next, the Sout hwoods contend that the trial court
erred by disallowing certain testinony of John D. Lyons and by

failing to award danages.

3 The Denneys did not attenpt in this action to quiet title to the three
tracts by adverse possession. Based upon the trial court’s findings of fact,
however, we note that the evidence strongly suggests that a claimunder this
theory woul d have been successful.
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Cont enporaneous with the eruption of this property
di spute the Sout hwoods were devel opi ng Bl ue Water Hei ghts
Subdi vi sion on the northern portion of their 110 acre tract. 1In
conjunction with the devel opnent the Sout hwoods sought to w den
Ri dge Road, and hired a bull dozer operator to that end. At
trial, Charles Denney testified that he approached the dozer
operator and said to himthat the “road and | and was in
di spute.” According to the Southwoods, this statenent started a
“Wldfire of runors that the access road to Blue Water Heights
Subdi vi sion was in question.” The Sout hwoods nmi ntain that
Charl es Denney “attached a stigma to the Subdivision that killed
the sale of lots.” |In their counterclaim the Sout hwoods sought
damages for |lost |lot sales allegedly associated with Charles
Denney’s casting of a cloud over access to the subdivision.

In an effort to prove danages resulting fromthe
al | eged | ost sales, the Sout hwoods relied upon the testinony of
licensed real estate broker John D. Lyons. Lyons cal cul ated
damages to the Sout hwoods by conparing sales at the Blue Water
Hei ght s Subdi vi sion with sal es at anot her subdivision, Sunset
Poi nt, over the same period of tine. Lyons testified that
wher eas the devel opers of Sunset Heights had sold 76% of their
lots during the period of time, the Sout hwoods had sold only 29%
of Blue Water Heights lots. Lyons concluded that had Bl ue Water

Hei ghts Iots sold at the sanme rate as Lots in Sunset Heights, an

13



additional 31 |lots would have been sold. Lyons then applied the
Sout hwoods’ asking price of $14,000.00 per lot to the 31 | ost

sal es and concluded that the Sout hwoods had suffered damages of
$434, 000. 00.

The trial court rejected the Sout hwoods’ theory that
Charl es Denney’s isolated statenment to the bull dozer operator
caused any loss to the Sout hwoods regarding the sale of lots in
Bl ue Water Hei ghts Subdivision. W agree that the evidence does
not establish causati on between the alleged | ost sal es and
Charl es Denney’s comment.* As noted by Lyons, there may be ot her
reasons for the differential in sales rates between the two
devel opnents, including different marketing schenes; different
property characteristics such as size of lots; and access and
di stance to Lake Cunberland and Beaver Creek Resort, a dock
facility |l ocated on Lake Cunberl and.

Gven the multiplicity of relevant variables, any |oss
in lot sales associated with Charles Denney’s comment — if any —
is purely speculative. The trial court’s finding that the
Sout hwoods had failed to sustain their burden of proof with
regard to this issue was not clearly erroneous. Wth regard to

the all egedly excluded testinony of Lyons, the Sout hwoods do not

4 W noreover note that the bulldozing project called for the wi dening of

Ri dge Road. As the Denneys own the |and on both sides of the road on the

H ghway 789 end, it necessarily follows that any w dening woul d encroach upon
their land. In this respect, there was significant truth in the statenment of
Charl es Denney that there was a dispute concerning the road.

14



cite us to his avowal testinony preserving this issue, and we

will not further address the matter. Charash v. Johnson, 43

S.W3d 274, 281 (Ky.App. 2000).

Next, the Sout hwoods contend that the trial court
erroneously found that they recogni zed the Denneys’ claim by
putting the electric lines running to their subdivision
devel opnent on their 110 acre tract instead of along the ridge
road. Specifically, inits February 27, 2004, opinion the tria
court stated as follows:

The Plaintiff, Charles Denney, testified to

having tal ked to the Defendant, David

Sout hwood, concerning w dening the R dge

Road and placing electric lines on the

Plaintiff’s property. The Court finds from

this testinony that the Defendants

recogni zed that the Plaintiffs were claimng

an interest to the property in question.

The Court finds of nore conpelling interest,

the fact that the electric |ines were

ultimately not placed on the Ri dge Road, but

on the Defendants’ 110 acre tract.

The Sout hwoods state that the |locating of the lines on
their 110 acre tract cane about because the Denneys nmade the
el ectric conpany aware of the existing property dispute, and
that the electric conpany accordingly refused to run the |ines
along the R dge Road due to the controversy. The Sout hwoods
all ege that they had no choice in the matter if they wanted the

lines run, and that their decision regarding the lines certainly

was not recognition of the Southwoods claimto the property.
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The Sout hwoods seemto be m ssing the point of the
finding. W construe this finding as relevant only insofar as
the trial court determ ned that the Sout hwoods acted with nmalice
in entering onto the Matthews tract and destroying the barn
| ocated thereon. W do not construe the finding as a finding
t hat the Sout hwoods were concedi ng the superiority of the
Denneys claim but, rather, we construe the finding as evidence
t hat the Sout hwoods were aware of the claim and, despite this
awar eness of the Denneys’ claim nevertheless unilaterally
entered upon the property and destroyed the barn. This is
rel evant evidence as to malice. As the trial court’s concl usion
regardi ng the discussions between Charl es Denney and David
Sout hwood, and the electric conpany’s honoring of the Denneys’
claim was reasonable, we cannot agree that the finding was
clearly erroneous.

Finally, the Southwoods contend that the trial court
erroneously concluded that the appellants acted maliciously, and
in awardi ng the Denneys punitive damages for said acts.

KRS 411.184(1)(c) defines malice as “either conduct
which is specifically intended by the defendant to cause
tangi ble or intangible injury to the plaintiff or conduct that
is carried out by the defendant both with a flagrant

indifference to the rights of the plaintiff and with a

16



subj ecti ve awareness that such conduct will result in hunman
death or bodily harm?”

A reasonable interpretation of the evidence is that
despite their know edge of the Denneys’ claimto the Matthews
tract, the Sout hwoods nevertheless unilaterally hired soneone to
enter onto the property and destroy the barn | ocated thereon.
Thi s conduct coul d reasonably be construed as conduct
specifically intended to cause tangible injury to the Denneys,
and as being carried out with a flagrant indifference to their
rights. As such, the trial court’s finding that the Sout hwoods
acted with malice was not clearly erroneous.

For the foregoing reasons the judgnment of the Wayne

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
John T. Mandt John Paul Jones |1
Somer set, Kent ucky Monti cel | o, Kentucky
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