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BEFORE: BUCKI NGHAM JOHNSON, AND SCHRCDER, JUDGES.
BUCKI NGHAM JUDGE: G D. appeals fromfindings of fact,
conclusions of law, and an order and judgnent of the Franklin
Circuit Court, Family Court Division, termnating his parental
rights in his daughter, 1.S. W affirm

I.S. was born on January 15, 1992. Her parents are
GD and MY.S. , who were not married. After |.S was born, the
Cabinet for Famlies and Children filed a paternity action

against GD. in the Fayette District Court. The district court



entered a judgnent on March 29, 1993, determning that G D. was
|.S.’s father.

G D. has had an extensive crimnal history during the
l[ife of 1.S. On July 31, 1992, he was sentenced by the Fayette
Crcuit Court to four years in prison for the crines of
possessi on of cocaine (two counts) and carrying a conceal ed
deadly weapon. His sentence was probated. On April 1, 1993,
G D. was sentenced to one year in prison for the crine of
possessi on of a handgun by a convicted felon. On April 6, 1993,
the four-year probated sentence that G D. had received on July
31, 1992, was reinstated and his probation was revoked because
he had tested positive for cocaine use. The court ordered the
one-year sentence received on April 1, 1993, and the four-year
sentence reinstated on April 6, 1993, to run consecutively for a
total sentence of five years.

G D. was paroled fromprison on March 28, 1994.
However, he violated his parole, and it was revoked. G D. was
agai n parol ed on August 18, 1995. Once again, G D. violated his
parole, and it was revoked in Decenber 1996. He finally served

out his sentence on May 24, 1997.1

1 G D. apparently was not released fromcustody at that time due to other
pendi ng charges that led to convictions and sentences as set forth bel ow



On Novenber 10, 1997, G D. was again sentenced to
prison due to having committed additional crinminal offenses.? He
was convicted of three counts of first-degree robbery, one count
of first-degree burglary, and being a first-degree persistent
felony offender. His total sentence was set at twenty years in
prison, and he is not eligible for parole consideration until
January 9, 2007.

On Cctober 15, 1995, the Cabinet filed a negl ect
action against MY.S. in the Fayette District Court. This
action was filed the day before GD. was found guilty in a jury
trial of the offenses which led to his twenty-year sentence.

Al though G D. had been deternmined to be |I.S.”’s father in the
paternity action filed by the Cabi net agai nst hi mapproxi mately
three years earlier, the Cabinet listed |.S.’s father as being
“unknown” in the neglect action against MY.S. Therefore, G D
was not personally served with the Cabinet’s neglect petition
and was not given any notification of the pendency of the
action. As a result, he did not appear or participate in that
case. On Novenber 2, 1995, the Fayette District Court entered a
finding of neglect against MY.S.

During the next three and one-half years, the Cabi net

submtted case plans setting forth its actions directed at

2 These crimes were conmitted on May 6, 1996, while G D. was out of prison and
on parole on the five-year sentence.



reuniting the famly. Although these plans identified G D. as
|.S.’s father, the Cabinet did not set goals or offer any plans
for integrating GD. intol.S."s life. Further, the Cabinet
made no effort to investigate G D. or his famly in order to
determne if they could play any role in providing care for 1.S.
In fact, there was no evidence that G D. was ever notified of
[.S.”s coomitnent to the Cabinet. Rather, the Cabinet

determ ned that no services needed to be offered to G D. since
he was expected to remain in prison for the next few years.
Thus, the Cabinet focused all its efforts at reunification on
MY.S. and her famly.

During this time, the child was placed with MY.S.’s
step-aunt, A S. Because MY.S. had made little or no progress
under the Cabinet’s plans, its goal for |I.S. becane pernmanent
relative placenent. Wth the support and encouragenent of the
Cabinet, A S filed a petition in the Fayette Crcuit Court
seeki ng pernmanent custody of the child.

G D. was nanmed as a party in the custody action and
was given notice of the proceedings. G D. opposed A S.’s
custody petition, and he actively participated in the
proceedi ngs even though he was in prison. |In addition to
testifying by tel ephone fromprison at the final hearing, GD.
presented testinmony fromhis parents. He urged the court to

give his parents custody of the child as an alternative to
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awar di ng custody to A.S. At the conclusion of the hearing,
A.S.’s petition for custody was deni ed.

Despite evidence presented at the custody hearing
concerning the willingness of GD.’s parents to take custody of
|.S., the Cabinet did not explore this option or attenpt to
integrate GD.'s famly into its plan or to offer them any
services. The Cabinet nmaintained this position despite the fact
that on three separate occasions the Fayette County Citizen's
Foster Care Review Board specifically asked if G D.’s parents
were being considered for arole in .S 's care. The Cabinet’s
response to the Board was that it was focusing all its efforts
on MY.S. and her fam |y because the district court had placed
the child with A'S. and because the Cabinet’s goal was to
reunite the child with her nother. Soon after the denial of
A.S.’s custody petition, the Cabinet reversed its course and
determined that MY.S. had net all the goals. Thus, the child
was returned to her care.

MY.S. and the child, along with another child born to
MY.S. on July 15, 1998, by another father, noved from Fayette
County to Franklin County. On Novenber 13, 2000, the Cabi net
filed a neglect petition in the Famly Court Division of the
Franklin Grcuit Court. Once again, the Cabinet failed to nane
GD as I|.S 's father. As aresult, GD. did not receive notice

of the case and did not participate in it. The court, having no
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i nformati on concerning the paternal relatives, agreed with the
Cabi net’s recommendation to place the children with MY.S.’s
famly. This time, the children were placed with an aunt, E.S.
As a result of E. S.’s drug addiction, however, the children were
renmoved in Decenber 2000 and placed in foster care.

On January 26, 2001, the famly court entered a
negl ect finding against MY.S. In accordance with its
procedures, it filed case plans addressing the needs of the
children. However, no nention was made of G D.’s relationship
with I.S. Although the record indicates that the Cabi net
caseworker testified in the termnation proceedi ng that she had
no know edge that G D.’s paternity had been established and al so
testified that MY.S. had never identified G D. as the father by
affidavit, the caseworker neverthel ess admtted in her testinony
at the termnation hearing that MY.S. had told her that G D.
was |.S.’s father and G D. had inforned her that he was the
child s father. In short, the Franklin Famly Court had no
information concerning GD. or his famly when it dealt with the
Cabi net’ s negl ect petition.

Near the end of July 2003, G D. managed to contact the
foster nother by tel ephone. Although he was able to talk with
I.S. once, the Cabinet denied himpernm ssion for further contact
with the child. On August 15, 2003, the Cabinet filed its

petition for involuntary term nation of the parental rights of
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GD astol.S and MY.S. as to both I.S. and her brother, N S.
Al t hough G D. had never been identified as the father during the
negl ect action, he was so identified in the involuntary
term nation action.

A final hearing on the petition was held in Novenber
2003. Once again, G D. took an active role in the proceedi ngs.
In addition to his own testinony, G D.’s parents also testified.
They stated that they would accept custody of |I.S. and woul d
facilitate contact between her and her father while he remained
in prison. The famly court found that G D.’s nother had, in
fact, brought the child to see GD. in prison on a prior
occasion. The court also found that G D. had nai ntai ned contact
with his two children froma prior relationship. He testified
as to his ability to maintain such contact by noting that under
the prison rules he was allowed daily phone calls and weekly
visits with his children

As to his relationship with I.S. prior to his
incarceration, G D. testified that he had lived with the child
and MY.S. and had provided the child wth a home when he was
not incarcerated. He stated that although he had tried to
mai ntain contact wwth MY.S. and the child while he was in
prison, MY.S. 's transient lifestyle, the Cabinet's failure to
name himin the neglect actions, and the Cabinet’s refusal to

all ow hi mperm ssion to contact her once he | ocated her in
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foster care, all served to limt his ability to maintain a
relationship with I.S. By suggesting that his parents could
receive custody of the child, G D. offered an alternative

pl acement that would facilitate his ability to maintain a
relationship with her.

The Cabi net argued to the court that consideration for
rel ati ve placenent played no role in term nation proceedi ngs and
that the fact they had not placed the child with GD.’s parents
had no bearing on the issue before the court. The Cabinet also
stressed the fact that both I.S. and N.S. had adjusted to their
foster honme and had becone attached to their foster parents.

The Cabi net argued that to deny termnation of GD.’s parenta
rights as to 1.S. would result in the separation of |I.S. and
N.S., as NS. was not G D."s son. The Cabinet asserted that
since the children were close, such a determ nation would not be
in their best interests. On March 9, 2004, the Franklin Fam |y
Court entered its findings of fact, conclusions of |aw, and
order and judgnent termnating the parental rights of G D. and
MY.S. tol.S. This appeal by G D. foll owed.

A circuit court may involuntarily term nate the
parental rights of a parent of a child if the court finds

certain facts by clear and convincing evidence. Those facts are



set forth in KRS® 625.090(1). As that statute pertains to this
case, the court had to find either that the child had been

adj udged to be neglected by a court of conpetent jurisdiction or
the court had to find in this proceeding that the child was
neglected. 1d. Further, the court had to find by clear and
convi nci ng evidence that term nation would be in the best
interest of the child. I1d. Once that threshold was net, the
court had to find by clear and convi nci ng evi dence the existence

of one or nore of the ten grounds set forth in KRS 625.090(2).

See Commpnweal th, Cabinet for Famlies and Children v. G C. W,

139 S.W3d 172, 175-76 (Ky. App. 2004).

The definition of a neglected child is set forth in
KRS 600.020(1). 1.S. was found to have been a neglected child
by both the Fayette District Court and the Franklin D strict
Court. Further, the Franklin Famly Court in this proceeding
determ ned that she was a negl ected child.

VWiile it is true that G D. was not notified of the
negl ect actions in either the Fayette District Court or the
Franklin Grcuit Court, he was properly notified and made a
party to the term nation proceeding in the Franklin Famly
Court. That court made an independent determ nation of neglect,
t hus sati sfying KRS 625.090(1)(a)2, assum ng the finding was

supported by clear and convi nci ng evidence. Since that portion

3 Kent ucky Revised Statutes.



of the statute may be relied upon as grounds for termnating
G D."s parental rights, it is unnecessary to exam ne whether the
negl ect findings by the two district courts were proper in the
absence of notifying G D. of those proceedings.

G D."s argunent in this case is that the Franklin
Fam |y Court involuntarily termnated his parental rights in an
unl awf ul manner since it based its finding that he had failed to
provi de adequate parental care solely on the fact that he was
incarcerated. In support of his argunent, G D. cites J.H .

Cabi net for Human Resources, 704 S.W2d 661 (Ky. App. 1986). 1In

that case this court agreed that incarceration alone is not
enough to termnate parental rights. 1d. at 663. W noted that
“[i]ncarceration alone can never be construed as abandonnent as
a matter of law” 1d. However, we stated that “absence,

vol untary or court-inposed, nay be a factor to consider in
determ ni ng whether the children have been neglected[.]” 1d. at

664.

I n Cabinet for Human Resources v. Rogeski, 909 S. W 2d

660 (Ky. 1995), the Kentucky Suprene Court recognized that while
incarceration for an isolated crimnal offense may not al one
justify terminating one’s parental rights, it is a factor to be

considered. Id. at 661. See also MP.S. v. Cabinet for Human

Resources, 979 S.W2d 114, 117 (Ky. App. 1998). Dedication of

one’s self to a crimnal |ifestyle which causes himor her to be
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i ncarcerated may support a finding that the parent substantially
and conti nuously neglected the child. See J.H , 704 S.W2d at
664. The court therein referred to such a lifestyle as
“inconpatible with parenting.” |d.

The circuit court in this case found that G D. had
been convicted of nultiple offenses, had been incarcerated for
nost of 1.S.”s life, had twi ce been paroled and then returned to
prison as a parole violator, and was presently serving a twenty-
year sentence with parole eligibility in 2007. The court
properly concluded that nere incarceration did not alone justify
termnation of GD.’s parental rights, but that it was a factor
to be considered. Citing the J.H case as well as Mays V.

Departnent for Human Resources, 656 S.W2d 252 (Ky. App. 1983),

the court concluded that where incarceration was caused by the
dedi cation of the parent to a crimnal |ifestyle, term nation of
parental rights may lie if such is in the child s best interest.
The court further concluded that GD. and MY.S. had
continuously failed or refused to provide essential parental
care and protection for the children and that there was no
reasonabl e expectation of inprovenent in the future in those
areas. In addition, the court concluded that GD. and MY.S.
had continuously or repeatedly failed to provide or were
i ncapabl e of providing essential food, clothing, shelter,

nmedi cal care, or education reasonably necessary and avail abl e

-11-



for 1.S. and N.S. The court al so concluded that there was no
reasonabl e expectation of significant inprovenent in this area
in the imedi ate foreseeable future. To sunmmarize the court’s
conclusions as they pertained to G D., the court determ ned that
his parental rights should be term nated because of his negl ect
of the child due to his incarceration which was caused by his
dedication to a crimnal |ifestyle.

“The trial court has a great deal of discretion in
determ ning whether the child fits within the abused or
negl ect ed category and whether the abuse or neglect warrants

termnation.” MP.S., 979 S .W2d at 116, citing Departnent for

Human Resources v. Moore, 552 S.W2d 672, 675 (Ky. App. 1977).

Further, our standard of review is based on the clearly
erroneous standard in CR* 52.01, and the court’s findings will
not be disturbed if there is substantial evidence in the record

to support them 1d., citing V.S. v. Commonweal th, Cabinet for

Human Resources, 706 S. W 2d 420, 424 (Ky. App. 1986).

The court’s findings in this case are supported by
substanti al evidence. Wthin a few short nonths after 1.S.’s
birth, GD. commtted the crine of possession of cocaine (two
counts) and carrying a conceal ed deadly weapon. That led to a
four-year prison sentence that was probated but |ater

reinstated. Approxinately one year after 1.S.’s birth, G D

4 Kentucky Rules of Civil Procedure.
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committed the crinme of possession of a handgun by a convicted
felon. This led to a one-year prison sentence. Then, the four-
year sentence that had been probated earlier was revoked due to
G D. having tested positive for cocai ne use.

Wil e serving his five-year prison sentence, G D. was
paroled twice. Both tines, however, his parole was revoked due
to violations. Further, he commtted the additional crinmes of
first-degree robbery (three counts) and first-degree burglary.
These new crines led to a prison sentence of twenty years. In
short, there is substantial evidence to support the court’s
conclusion that G D. dedicated hinmself to a crimnal lifestyle
and that the resulting incarceration led to his |ack of parental
care for 1.S. and the subsequent determ nation of neglect.

The order and judgnent of the Franklin Famly Court is
af firmed.
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