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BEFORE: KNOPF, TAYLOR, AND VANVETER, JUDCGES.
TAYLOR, JUDCGE: Lowell Frailey, Jr. brings this appeal froma
March 23, 2004, judgnent upon a jury verdict finding himguilty
of first-degree burglary and sentencing himto ten years’
i mprisonment. W vacate and remand.

In this appeal, we are faced with a particularly
troubl esone |l egal issue. Appellant raises as error the
adm ssion of testinony fromthe sitting trial judge's paralegal,
Sandra Bryant. After having been identified as the trial

judge’ s paralegal, Bryant testified regarding a phone call she



received from appel l ant on February 3, 2004, at the judge’s
office. Appellant requested to speak with the trial judge, but
Bryant informed himthat the judge could not speak to a party
outside the courtroom Thereafter, Bryant testified that she
and appellant carried on a conversation for sonetine. |In fact,
Bryant testified that the conversation went on “at great
length.” Bryant also testified that appellant told her about
his problems with his trial counsel, and she apparently gave him
sone advice on howto proceed. O particular inportance, Bryant
testified that appellant told her that he was guilty of the
crinme alleged and thus, needed good trial counsel.

Addi tionally, a substantial portion of this conversation was
recorded on the judge' s answering machi ne.

After the conversation, Bryant immedi ately prepared
and signed an affidavit regarding the conversation and filed the
affidavit in the court record. Bryant advised the court of the
conversation and the parties by way of a copy of her affidavit.
At trial, Bryant referred to the affidavit during her testinony.
In the affidavit, Bryant affirnmed that part of the conversation
was recorded upon the trial judge’ s answering nachi ne and that
“Iw] e have saved that portion of the tel ephone call that was
recorded and it is in our office.” Appellant testified at tria

and vigorously denied admtting guilt to Bryant. He testified



that he was tal king fast during the conversation, and she nust
have m sunder stood hi m

Appel I ant all eges as error the introduction of
Bryant’s testinony. As this error was not preserved, our review
shall proceed under the pal pable error standard. Ky. R Cim
P. (RCr) 10.26. For reasons hereinafter elucidated, we conclude
the adm ssion of Bryant’s testinony constituted pal pable error.

Al t hough not bound by Kennedy v. Geat Atlantic &

Pacific Tea Co. Inc., 551 F.2d 593 (5th Gr. 1977), we view it

as both instructive and persuasive. |In Kennedy, the Court was
faced with a simlar issue - whether the district court
erroneously admtted the testinmony of the district judge s |aw
clerk during trial. The trial involved injuries allegedly
suffered by plaintiff as a result of a slip and fall on a slick
floor at a grocery store. Upon his own initiative, the district
judge’s law clerk went to the grocery store to view the actua
| ocation where the fall allegedly occurred. The |aw clerk
observed standing water on the floor at the accident site.
During trial, the law clerk testified about his observation of
standi ng water on the floor at the grocery store.

In determ ning whether the testinony of the law clerk
constituted reversible error, the Court concl uded:

Any chal l enge of [the |aw clerk’s]

credibility or reliability as a reporter of
facts woul d probably be totally unavail abl e,
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but nore particularly, under our adversary
system of justice, it was unacceptabl e that
t he nost danagi ng evi dence agai nst the
defendants in this case was brought about by
the intervention of a court official in the
accumnul ati on of evidence. The |law clerk

| earned of the litigation and of the

di sputed issues by virtue of his enploynent
as law clerk to the trial judge. It was his
duty as nmuch as that of the trial judge to
avoi d any contacts outside the record that
m ght affect the outcone of the litigation.
This we perceive to be the basis, so far as
related to the judge hinself, of the

exi sting Canon 3(A)(4) of the Code of
Judi ci al Conduct for United States Judges
whi ch provides: "A judge should .

neither initiate nor consider ex parte or

ot her communi cati ons concerning a pendi ng or
i mpendi ng proceedi ng. "

By cl earest analogy, a private view of the
site of an accident in litigation resulting
in testinony thereabout would seemto be ex
parte conmmuni cati on.

Appel lants al so cite as support for their
argunment Rul e 605 of the new Federal Rules
of Evidence. This Rule states:

"Conpetency of Judge as Wtness: the judge
presiding at the trial may not testify in
that trial as a wtness. No objection need
be made in order to preserve the point."

Al t hough dealing, as it does, wth the
matter of the judge hinsel f being

di squalified, rather than his |aw clerk,
appel l ants point to sone of the | anguage of
the Advisory Committee's Notes to Rule 605
whi ch they say is equally applicable to the
giving of testinony by a |aw clerk of the
presiding judge during a trial before a

jury.



It is inpossible to believe that the jury

nmust not have attached sone speci al

significance to this testinony of the

judge's | aw cl erk

In addition, there was the inprimatur of

character, credibility and reliability that

was automatically inplied as comng fromthe

court itself when the trial judge introduced

the witness as his present |aw clerk.
Id. at 595-598.

In the case at hand, it is axiomatic that the jury did
“attach sone special significance” to Bryant’s testinony.® It is
al so reasonable to assune that the jury transferred the
“character, credibility and reliability . . . [of] the court
itself” to Bryant. I1d. at 598. W are also struck by the fact
that the nost incrimnating evidence admtted agai nst appel | ant
was the testinony of Bryant concerning appellant’s alleged
confession of guilt. Taken together, it is difficult to
conceive of testinony with a nore conpelling and with a nore
prejudicial effect upon a jury. Thus, the adm ssion of Bryant’s

testinmony affected the substantive rights of appellant and

resulted in manifest injustice to appellant. See Chunbl er v.

Commonweal th, 905 S.W2d 488 (Ky. 1995).

! The Conmonweal th clearly placed special significance on Bryant’s testinony.
She was identified to the jury as the trial judge's paralegal. Her affidavit
was enphasi zed t hroughout her testinony, especially as pertained to the

appel l ant’ s all eged admi ssion of guilt. She was also recalled as a rebuttal
wi t ness to reenphasi ze appellant’s all eged adm ssion of guilt.
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We liken Bryant’s role and position to that of a | aw
clerk. She testified that her duties included |egal research,
drafting court orders and traveling with the trial judge when he
was in court. The role of the law clerk is one of close
confidant, |egal researcher and advisor to the judge. Although
never explicitly recognized in this Commonweal th, we are
persuaded that “a law clerk is probably the one participant in
the judicial process whose duties and responsibilities are nost
intimately connected with the judge’s own exercise of the

judicial function.” diva v. Heller, 839 F.2d 37, 40 (2nd Cir.

1988). And, we |ikew se recognize that a law clerk is forbidden

to engage in any conduct that is prohibited a judge. 1d.? See

Hall v. Small Bus. Admn., 695 F.2d 175 (5th G r. 1983); Price

Bros. Co. v. Phil adel phia Gear Corp., 629 F.2d 444 (6th Gr.

1980); In re Chandler’s Cove Inn, Ltd., 97 B.R 752 (Bankr.

E.D.N. Y. 1988).
Kent ucky Rul es of Evidence (KRE) 605 reads:
The judge presiding at the trial may not
testify in that trial as a witness. No
obj ection need be nade in order to preserve
t he point.
As a presiding judge is prohibited fromtestifying at trial, we,

i kewi se, believe his law clerk, or in this case, his paralegal,

2 W note that “[a]nyone, whether or not a lawer, who is an officer of a
judicial systemperformng judicial functions . . . is a judge for the
purpose of this Code.” Rules of the Suprene Court 4.300, APPLICATION OF THE CODE
OF JuDIC AL ConoucT 1 1. And, Bryant testified that she considered herself an
of ficer of the court.



is also prohibited fromtestifying at trial. Qur interpretation
of KRE 605 is supported not only by comobn sense but by conmon

[ aw, whi ch recogni zes that prohibitions applicable to the judge
are equally applicable to his law clerk. See Hall, 695 F.2d

175; Price Bros. Co., 629 F.2d 444; In re Chandler’s Cove I|nn,

Ltd., 97 B.R 752. Even though the error is unpreserved, KRE

605 is clear that an objection is unnecessary for appellate
review, thus, we conclude that adm ssion of Bryant’s testinony
vi ol ated KRE 605 and constituted pal pable error.

Bryant’'s testinony al so rai ses nunerous ethical
conundruns for the trial judge. See Rules of the Supreme Court
(SCR) 4.300 Canon 3, 8B(5), 8B(9), 8E(1) and 8F. For exanpl e,
SCR 4. 300 Canon 3 Sections E and F state, in relevant part, as
foll ows:

E. Disqualification

(1) A judge shall disqualify hinself or
herself in a proceeding in which the judge’s
inmpartiality m ght reasonably be questi oned,
including but not limted to instances

wher e:

(a) the judge has . . . personal know edge
of disputed evidentiary facts concerning the
pr oceedi ng;

F. Remittal of Disqualification. A judge
disqualified by the terns of Section 3E nmay
di scl ose on the record the basis of the
judge’ s disqualification and may ask the
parties and their |lawers to consider, out
of the presence of the judge, whether to

wai ve disqualification. |If follow ng

di scl osure of any basis for disqualification
ot her than personal bias or prejudice
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concerning a party, the parties and | awers,

wi t hout participation by the judge, al

agree that the judge should not be

di squalified, and the judge is then willing

to participate, the judge may participate in

t he proceedi ng. The agreenent, signed by

all parties and | awers, shall be

incorporated in the record of the

pr oceedi ng.

The record discloses that Bryant inmediately inforned
the trial court of her conversation with appellant.
Additionally, it is clear that a portion of the phone
conversation was recorded upon the judge’'s answering machine in
his office. Al of this occurred two weeks prior to trial. At
trial, it was a disputed fact whether appellant admtted guilt
to Bryant. Bryant testified that he did; appellant testified
that he did not. Under these circunstances, it is reasonable to
conclude the trial judge possessed “personal know edge” of a
di sputed evidentiary fact prior to trial, and the recusa
provi si ons of Canon 3 were triggered.® Under Canon 3, the onus
was upon the judge, rather than appellant, to disclose know edge
of the disputed evidentiary fact, and if disqualification were

to be thereafter waived, the remttal procedure of Section F

shoul d have been foll owed. *

3 Disqualification may al so be required under Kentucky Revised Statutes
26A. 015(2)(a) and (e).

“ Following the initial rendition of this opinion on June 10, 2005, the
Commonweal th filed a petition for rehearing and/or nodification, and a notion
to supplenment the record. The Commopnwealth attenpted to submit affidavits
fromthe prosecutor, the trial judge and the paral egal, each asserting that
the trial judge offered to recuse hinself prior to trial and that Frailey's
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In sum we conclude Bryant’s testinony should have
been excl uded because of its obvious prejudicial effect upon the
jury and by reason of KRE 605. Although we express no opinion
upon whether the trial judge violated any specific provision of
SCR 4.300 Canon 3, we believe the facts of this case, at a
m nimum may rai se the appearance of inpropriety. For the above
stated reasons, we hold the adm ssion of Bryant’s testinony
constituted pal pable error. See RO 10.26.°

We al so conclude that no additional grounds exist to
reverse appellant’s convictions based on the other issues raised
in this appeal. W have thoroughly reviewed the record and
believe that the trial court did not abuse its discretion or
clearly err in its evidentiary rulings. The propriety of
appellant’s notion for a directed verdict and his request for an
instruction on the |esser-included offense will depend on the

evi dence presented at a new trial.

trial counsel expressly declined the offer. However, the applicable rules do
not allow a party to introduce new evidence to the record follow ng rendition
of the opinion. Mreover, this Court’s reviewis linmted to matters of
record. Fortney v. A J. Elliott’s Adnministrator, 273 S.W2d 51, 52 (Ky.
1954). The all eged waiver of this issue took place in an off-the-record

di scussi on outside of the courtroom and was not nenorialized on the record.
Hence, we cannot consider the waiver asserted in the Commonweal th's
affidavits.

> Qur ruling is sinply that Bryant could not testify before the trial judge
for whom she worked. W express no opi nion on whether her testinony woul d
have been admissible if the trial judge had recused or disqualified hinself
and a special judge presided over the trial.
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For the foregoing reasons,

Crcuit Court
trial

ALL CONCUR

BRI EFS FOR APPELLANT:

Lisa Bridges Care

Assi stant Public Advocate
Departnent of Public Advocacy
Frankfort, Kentucky

t he judgnent of the Rowan

is vacated and this cause is remanded for a new

or other proceedi ngs consistent with this opinion.

BRI EF FOR APPELLEE:

Gregory D. Stunbo

Attorney Ceneral of Kentucky

Perry T. Ryan
Assi stant Attorney Genera
Frankfort, Kentucky
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