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BEFORE: BARBER AND VANMVETER, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
VANMETER, JUDGE: Appellant Angela F. Johnson appeals froma
domestic viol ence order entered agai nst her by the Hardin
Circuit Court. W disagree with her contentions that the trial
court abused its discretion by finding that she committed
domestic violence, and that the court erred by entering the
donestic violence order (DVO for a period of three years.

Hence, we affirm

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110.(5)(b) of the Kentucky Constitution
and KRS 21.580.



Angel a and appel | ee Chri stopher J. Johnson nmarried in
1994, and their three children were born in 1994, 1995, and
1998. The parties subsequently separated, and in January 2004
t hey signed a separation agreenment under which they woul d share
joint custody, with Angela serving as the children’s primary
residential custodian.

Sonme six weeks later, on February 21, 2004,
Christopher filed in the Hardin District Court a donmestic
vi ol ence petition alleging that the two ol der children

willingly cane to ne concerned about their

not her’ s al coholism  Acconpanyi ng the

al cohol abuse is frequent physical abuse

such as frequent biting, yanking hair out by

the roots, snothering the children with her

hand(s) or body, punching about the face

and/ or body, striking the children with any

object in reach (vodka bottles), physically

t hrow ng them about the room kicking with

force on the face and groin area, pinching,

grabbi ng and squeezing the neck, nouth, and

nose, restricting breathing of the children

wi th her hand(s), picking themup by the

hair of the head, slapping the face and

about the body.
An energency protective order was issued. As the dissolution
action was still pending, a hearing was set for February 24
before the Hardin G rcuit Court.

During the hearing Angela introduced a Septenber 2003
vi deotape in which the parties’ oldest child, Matthew, alleged
that Christopher had physically mstreated him Matthew t hen

testified, alleging that Angel a had abused hi mand that such
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abuse worsened whenever she drank vodka. Matthew subsequently
admtted that he had |ied when naki ng his videotaped statenents
about Chri stopher because he then was nmad at his father.

Al t hough he admitted that he currently was nad at Angel a, he
denied that his allegations against her were false.

Next, the parties’ mddle child testified, making
numer ous confusing or inconsistent statenents. Angel a denied
the children’s allegations, stating that she never had bitten
them and that although she sonetines purchased vodka for socia
gatherings during the children’s visits with Christopher, she
usually did not drink due to stomach problens. Angela’'s
testimony was corroborated by two famly nenbers who testified
that they had seen the children bite one another.

The circuit judge described the case as a very
difficult one and opined that the marks on the children did not
| ook like bite marks. The judge, who “entirely” or “pretty
heavi l y” di scounted Jessica’'s statenents, comrented on Matthew s
recanting of his previous allegations of m streatnent by
Christopher. The judge indicated that she would Iike to see
psychol ogi cal eval uati ons of Matthew or both children, but she
declined to find that the children were “totally lying.”

The parties and the judge discussed the pendi ng socia
services investigation, possible alternatives to the entry of a

DVO, and the possible option of having supervised visitation
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bet ween Angel a and the children. The judge stated that she
woul d be hel ped by additional investigation and by psychol ogi ca
eval uations of the children, that a DVO need not continue for
the entire three-year period authorized by KRS 403. 750(2), and
that the matter would be set for review if further information
becane avail able. Commenting that despite her m sgivings she
needed to protect the children, the judge entered a DVO for
three years, finding that “it was established, by a
preponderance of the evidence, that an act(s) of donestic

vi ol ence or abuse has occurred and nmay again occur.” The
children were placed in Christopher’s custody and Angel a was
provi ded with supervised visitation pending further orders.
Thi s appeal foll owed.

Angel a first contends that the trial court erred by
finding that substantial evidence showed that donestic violence
or abuse had occurred and m ght again occur. W disagree.

KRS 403. 720(1) defines donestic violence as including
“physical injury, serious physical injury . . . [or] assault, or
the infliction of fear of inmm nent physical injury, serious
physical injury . . . or assault between famly nenbers,”

i ncludi ng parents or children. KRS 403.720(2). KRS 403.750(1)
provides that if, after a hearing, the court finds by “a
preponderance of the evidence that an act or acts of donestic

vi ol ence and abuse have occurred and may again occur,” it may
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restrain the adverse party from having further contact with the
petitioner, fromcommtting further violence, or fromdisposing
of the parties’ property. Any such order may be effective for
no nore than three years, as determ ned by the court, and either
party may seek to anend a DVO. KRS 403. 750(2) and (3).

A trial court’s findings of fact may be set aside only
if clearly erroneous, with the dispositive question being

“whet her or not those findings are supported by substantia

"2 Substantial evidence is defined as

evi dence.
“[e]vidence that a reasonable m nd woul d
accept as adequate to support a concl usion”
and evi dence that, when “taken alone or in
the light of all the evidence, . . . has
sufficient probative value to induce
conviction in the m nds of reasonable nen.”
Regardl ess of conflicting evidence, the
wei ght of the evidence, or the fact that the
review ng court would have reached a
contrary finding, “due regard shall be given
to the opportunity of the trial court to
judge the credibility of the w tnesses”
because judging the credibility of w tnesses
and wei ghing evidence are tasks within the
excl usi ve province of the trial court.
Thus, “[nlere doubt as to the correctness of
[a] finding [Will] not justify [its]
reversal ,” and appellate courts should not
disturb trial court findings that are
supported by substantial evidence.?

2 Mbore v. Asente, 110 S.W3d 336, 354 (Ky. 2003) (footnote onitted).

3 1d. at 354 (footnotes omtted) (quoting Black’s Law Dictionary 580 (7'" ed
1999, Bl ankenship v. Lloyd Bl ankenship Coal Co., 463 S.W2d 62, 64 (Ky.
1970), CR 52.01, and 7 Kurt A. Phillips, Jr., Kentucky Practice, CR 52.01,
note 55, comment 8 (5'" ed. 1955)).



As stated in Cross v. Oark,? “[t]he determ nation of the weight
of conflicting evidence and of the credibility of w tnesses
rests exclusively within the province of” the trier of fact, who
“may believe any of the witnesses in whole or in part, and may
accept the testinony of one set of witnesses to the excl usion of
that of another or the testinony of one witness as against the
testimony of a nunber of w tnesses.”

Here, the trial judge clearly struggled with the
conflicting evidence, openly expressing her doubts regarding the
truth or reliability of the children's allegations. At the sane
time, the judge declined to find that the allegations were not
truthful. The judge expressed interest not only in
psychol ogi cal eval uations of the children, but also in whether
there were feasible alternatives to the issuance of a DVO  The
possibility of entering a DVO for only sixty days pending
further investigation was rejected when the court entered a DVO
for three years, but the judge advised the parties that the
matter would be set for reviewif further information becane
avai | abl e.

The evidence certainly did not provide the trial court

wi th overwhel m ng proof of donmestic violence. However, as noted

4308 Ky. 18, 213 S.W2d 443, 446 (1948).
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5 “

by the Kentucky Suprenme Court, [t] he preponderance of the

evi dence standard” applicable to donestic violence cases “nerely
requires that the evidence believed by the fact-finder be
sufficient” to showthat it is “nore likely than not” that
domestic viol ence occurred.

The trial court was entitled to weigh the children's
testinmony and to conclude, even after discarding portions of the
testinmony, that it was nore likely than not that the children
were victinms of donmestic violence at the hands of their nother.
Al though it appears fromthe record that the court was not
overwhel m ngly convinced by the evidence, the court did
specifically find, by marking the appropriate box on the
ACC-275.3 Order of Protection form that “it was established, by
a preponderance of the evidence, that an act(s) of donestic
vi ol ence or abuse has occurred and may again occur[.]”
Regar dl ess of whet her nenbers of this panel m ght have reached
different conclusions if sitting as triers of fact below the
trial court was in the best position to evaluate and wei gh the
testimony of the witnesses, and we cannot say that the evidence
was insufficient to show by a preponderance of the evidence that
Angel a comm tted donestic violence against the children. W

t herefore cannot say that the trial court clearly erred in

making its findings of fact.

5 Commonweal th v. Anderson, 934 S.W2d 276, 278 (Ky. 1996).

-7-



Next, Angela asserts that the trial court abused its
di scretion by entering a DVO agai nst her. However, once a court
determ nes that donestic violence has occurred and may again
occur, it is entitled to take any of the steps set out in KRS
403. 750(1). As we declined above to find that the trial court
clearly erred by finding that donestic violence occurred, it
follows that the court did not abuse its discretion by entering
the DVO. Further, even though the trial court did not
specifically order further investigations or evaluations, the
record indicates that a social services investigation had begun,
that the court specifically expressed an interest in
psychol ogi cal eval uations, and that the court in essence invited
the parties to return if further informati on becane avail abl e.
Under these circunstances we cannot say that the trial court
abused its discretion by entering the DVO

The court’s order is affirned.
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