RENDERED: APRIL 29, 2005; 10:00 A M
NOT' TO BE PUBLI SHED

Commomuealth OFf Kentucky

@Court Of Appeals

NO. 2004- CA- 000585- MR

CARL TOTH, W LLI AM TOTH;
MARK GRAY, AUGUST PROPERTIES, LLC
MARK EDWARDS; AND LEES, | NC. APPELLANTS

APPEAL FROM MERCER Cl RCUI T COURT
V. HONORABLE DARREN W PECKLER, JUDGE
ACTI ON NO. 03-Cl-00341

MERCER COUNTY BOARD OF ELECTI ONS;

DARYL CATLETT, RALPH ANDERSCN, ANN ROBI NSCN,

RONNI E COVPTON, BRUCE HARPER,

MERCER COUNTY BOARD OF

ELECTI ONS COWM SSI ONERS;

MERCER COUNTY JUDGE- EXECUTI VE JOHN TRI SLER;

Cl TY OF HARRODSBURG CHARLES M DEDMON

AND HELEN W DEDMON APPELLEES

CPI NI ON
AFFI RM NG

Kk Kk KK Kk kK
BEFORE: KNOPF, TAYLOR, AND VANMETER, JUDGES.

KNOPF, JUDGE: The facts of this action are not in dispute. On
Novenber 7, 2000, the City of Harrodsburg held a |ocal option
el ection to legalize the sale of alcoholic beverages by the

drink. That option was voted down by the voters. 1In 2003, a



new petition was filed to place the question on the ballot. The
matter was placed on the ballot at the general election held on
Novenber 4, 2003. The option passed by a margin of seventeen
votes. There are no allegations of fraud or other
irregularities in that vote.

Thereafter, the appellants filed a conplaint
contesting the election. The appellants point out that KRS
242.030(5) states that “[n]o |ocal option election [concerning
sal e of al coholic beverages by the drink] shall be held in the
same territory nore than once in every three (3) years.” The
appel | ees argue that the statute requires strict adherence to
the three-year limtation. Because Novenber 4, 2003, was | ess
than three 365-day years after Novenber 7, 2000, the appellees
argue that the vote to pass the local option is invalid. The
trial court rejected this argunent and this appeal foll owed.

After thoroughly reviewi ng the applicable law, we find
the trial court’s reasoning to be persuasive, and we adopt the
followng portion of the trial court’s opinion:

In brief, the plaintiff/contestants

argue that KRS 242.030(5), nade applicable

to the limted sales of alcohol by the drink

pursuant to KRS 242.185(6), required strict

adherence to a 365 day cal endar year

application to the three (3) year limtation

pl aced on questions related to any vote

concerni ng al cohol sales in the sane

territory. The defendants/contestees,

collectively, argued that the Legislature in
enacting KRS 242.185(6), by plain and cl ear



| anguage permtted questions on the limted
sal e of alcohol by the drink to be placed
upon the ballot during a general election,
as was done here, and that the procedure
used by the County Judge/ Executive was
consistent with the Legislative intent in
that enactnment or, in the alternative, in
substantial conpliance with that statute.
The day of General El ection having been set
by the Kentucky Constitution, Section 148,
on the first Tuesday follow ng the first
Monday [in Novenber] in each year, the fact
that the election held on this question in
the third year was placed on a day, w thout
regard to a date, creates a conflict between
t hese two argunents.

It is clear to the Court fromthe
| anguage of our Suprene Court in Tenperance
League of Kentucky v. Perry, Ky., 74 S.W 3d
730, 735-736 (2002) that elections on issues
relating to al cohol sales arising under
Section 61 of our Constitution take on no
different character than those referenced in
ot her Sections of our Constitution. In
essence, as the Court noted, an election is
an election. Tenperance League, 74 S.W 3d
at 735. It is equally clear, even under KRS
446. 010 which defines the term“year,” that
the statute allows for another definition of
the term “year” when the context of the
statute in question “requires otherw se.”
The Court holds that in this action the
context of the statutes in question require
a different interpretation or neaning of the
word “year” to nean el ection year as set
forth by the Kentucky Constitution § 61.
The plaintiffs’ argunent that the el ection
on the limted sale of alcohol by the drink
required the County to expend additiona
funds for a special election three days
after the general election in order to
conply with KRS 242.0303(5) is sinply
inconsistent with the right granted to
Counties by the Legislature to place such
guestion on the ballot at a genera
el ection. KRS 242.185(6); Tenperance
League, 74 S.W3d at 735 (“. . . absent the




perm ssive ‘may’ in the |ast sentence of 8§
61, a local option election nmust be held on
t he general election day set forth in § 148

. ."7). Wile obviously intending that the
guestion not be presented until the genera
election falling in the third year from any
previous el ection on the issue, any further
distinction in the termof an election held
on this issue would clearly be abhorrent to
the Legislative intent of KRS 242.185(6) as
witten.

The Court al so holds that the three (3)
day difference between the general election
of 2000 and the general election of 2003
woul d ot herwi se be such a m nimal intrusion
on the three (3) year directive, that it
sinply does not justify voiding an el ection
that in all other respects was a fair and
accurate election and, nost inportantly, a
val id neasure of the sense of the people in
the Gty of Harrodsburg. The |aw has |ong
been settled in this state that the Court
will not invalidate an el ection because of
slight technicalities or irregularities.
Kelly v. Guelle, Ky., 183 S.W2d 39 (1944).
A shortcoming in the three-year period by
| ess than one percent (1% cannot by any
stretch of the inmagination be considered as
justifying the nullification of an otherw se
valid el ection.

Accordingly, the judgnment of the Mercer Circuit Court
is affirmed.

ALL CONCUR
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