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HENRY, JUDGE: M chael M| esko appeals from an opinion and order
of the Jefferson Crcuit Court affirm ng the Kentucky

Unenpl oynment | nsurance Commi ssion’s denial of unenpl oynent

benefits. Upon review, we affirm?

Y Trilliumraises the argunent that it is not a proper party to this appeal
because of a confidential settlement agreenent it reached with Mlesko in a
rel ated action. However, because of our ultimate disposition of this case,
and because we have been presented with conflicting versions of what this
agreenment actually says but nothing of an evidentiary nature to support
either argument, we will not consider Trilliums argunment here.



M| esko was enployed by TrilliumIndustries, Inc. from
June 13, 1999 to Decenber 5, 2000 as a repair technician.
Trillium has a point-based attendance policy that results in
poi nts bei ng awarded or taken away based upon an enpl oyee’s
tineliness in reporting for work. Every enpl oyee begins his or
her enploynment with ten points, and for every unexcused tardy,
early |l eave, or absence, points are deducted fromthe enpl oyee’s
total. Specifically, one-half of a point is deducted for
tardies or early-|eaves, and two points are deducted for each
absence. Enpl oyees have the right to appeal any points
deducted. Up to two points are added to the enpl oyee’s total
for each nmonth that he or she has no unexcused absences or
tardies. Enployees receive an oral warning when their total is
down to six points, a witten warning at four points, and a
final warning at two points. Wen all points are exhausted, the
enpl oyee i s term nated.

On Novenber 13, 2000, follow ng nultiple oral and
witten warni ngs about excessive tardiness, MIlesko' s i mediate
supervi sor, Robert Couvillion, issued a final witten warning to
M | esko, informng himthat he had only 1.5 points remaining.

On Decenber 4, 2000, M| esko was presented with a tine sheet
showi ng that he was tardy by seven or nore minutes for each of
the work days of the previous week. He was termnated fromhis

enpl oyment the next day due to the alleged nultiple violations
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of Trillium s attendance policy that had resulted in an
exhaustion of all of his avail abl e points.

Following his term nation, MIlesko filed for
unenpl oynment benefits. Follow ng an investigation by the
Di vi si on of Unenpl oynent |nsurance, a notice of determ nation
was i ssued on Decenber 29, 2000 awardi ng hi m benefits, finding
that M| esko was term nated for reasons other than m sconduct

connected with his work. Specifically, the determ nation noted

that there was a problemw th the accuracy of the Trilliumtine
clock and that Trillium s attendance policies were not uniformy
enforced. Trillium appealed this determ nation, and on March

22, 2001, the Division Referee reversed the unenpl oynent
i nsurance determ nation, denying M| esko benefits after finding
that his term nation was due to m sconduct connected with his
wor k, specifically, the nultiple tardies on his record. M esko
appeal ed this decision to the Conmm ssion, but the Comm ssion
affirmed the Division Referee’s decision in a May 8, 2001 order
t hat adopted the Referee’s findings of fact and concl usi ons of
law (wi th sonme nodification and expansion) as its own.

On May 25, 2001, Mlesko filed a conplaint in the
Jefferson Circuit Court seeking a reversal of the Comm ssion's
decision that he was ineligible for unenpl oynent benefits.
M | esko specifically alleged that the actions taken by his

supervi sor as to the assessnent of points, which ultinmately | ed
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to his discharge, were in retaliation for his assisting his
fell ow enpl oyee in her sexual harassnent claim He further
al l eged that the Comm ssion’s order was arbitrary and
unsupported by the evidence presented at the adm nistrative
level. The trial court issued an opinion and order on February
19, 2004 affirmng the Comm ssion’s ruling. This appea
f ol | owned.

As a general rule, our review of an admi nistrative
agency’s adjudicatory decisionis |imted to a primry concern

with the question of arbitrariness. Thonpson v. Kentucky

Unenpl oynment Ins. Conmin, 85 S.W3d 621, 624 (Ky.App. 2002)

(GCtation omtted); Burch v. Taylor Drug Store, Inc., 965 S. W2d

830, 834 (Ky.App. 1998) (Citation onmitted). “CR® 52.01 requires
that, in appeals of adm nistrative agency decisions, appellate
courts review the determ nations of the circuit courts for clear

error.” Fayette County Board of Education v. MR D. ex rel.

K.D., 158 S.W3d 195, 201 (Ky. 2005) (Citation onmitted). W
cannot make our own findings of fact, as the adm nistrative
agency is charged with fact finding, or substitute our judgnment
for that of the agency unless the latter acted in an arbitrary

and capricious manner. Piper v. Singer Co., Inc., 663 S.W2d

761, 763 (Ky.App. 1984).

2 Kentucky Rules of Civil Procedure.



More specifically, judicial review of the Comm ssion’s
deci sion here is governed by the rule that if the Conm ssion’s
findings of fact are supported by substantial evidence of
probative value, then they nust be accepted as binding. It is
then our duty to determ ne whether or not the Comm ssion has
applied the correct rule of law. Thonpson, 85 S.W3d at 624

(Gtations omtted); Kosnbs Cenent Co. v. Haney, 698 S.W2d 819

(Ky. 1985) (Citations omtted); Raines v. Kentucky Unenpl oynent

Ins. Commin, 669 S.W2d 928, 929 (Ky.App. 1983) (Citation

omtted). “Substantial evidence is defined as evidence, taken
alone or in light of all the evidence, that has sufficient
probative value to induce conviction in the m nds of reasonable
people.” Thonpson, 85 S.W3d at 624 (Ctations omtted). “If
there is substantial evidence to support the agency's findings,
a court nust defer to that finding even though there is evidence
to the contrary.” 1d. (Ctations omtted). “A court may not
substitute its opinion as to the credibility of the w tnesses,

t he wei ght given the evidence, or the inferences to be drawn

fromthe evidence.” I1d. (Citations onmtted); see al so Johnson

v. Galen Health Care, Inc., 39 S.W3d 828, 832 (Ky.App. 2001)

(Ctations omtted). W are instead “limted to reviewing] the
record nmade before the [ Comm ssion], and, where it has found
agai nst [the appellant], the findings of fact of the

[ Commission] will not be disturbed unless the evidence is so



per suasi ve that one woul d have no choice but to find for [the
appel lant].” Johnson, 39 S.W3d at 832. (Citation omtted).
“I't is beyond the review of this Court to determ ne the facts of
the case. That is the province of the Conmttee.” 1d. at 832-
33. Accordi ngly, the burdens that nust be overcone by M I esko
here in his challenge of the findings of fact and | ega
concl usi ons rendered by the Comm ssion are substantial ones.

Qur review of the adm nistrative record conpels us to
find that the Comm ssion’s findings of fact are supported by
substanti al evidence of probative value under the standards set
forth above. MIlesko alleges that the real reason for his
termnation is that he assisted a fellow enpl oyee with a sexual
harassnment conpl aint by providing her with a witten statenent.
After this, he alleges that he was harassed by his supervisor,
Robert Couvillion, and unfairly treated differently than other
enpl oyees. M| esko al so argues that a cause for many of his
occasions of tardiness was the fact that the electronic tine
cl ock used for enployees to punch-in at Trilliumwas constantly
mal functi oning and that, although he told his supervisors of
this problem it was never corrected.

As specifically noted by the trial court and the
Conmi ssi on, evidence in the record indicates that M| esko | ost
attendance points because his tine cards reflected that he was

habitually tardy for work by seven or nore mnutes. Trillium

-6-



representatives testified that M| esko was the conpany’s only
enpl oyee who had tine sheets that reflected persistent tardiness
of seven or nore mnutes per day, a problemthat becane
particularly acute in the week before his termnation.

Moreover, Trillium enployees, including MIesko, were
specifically told by nmanagenent that, because of consi stent
issues with the internal clock of the conpany’s electronic tine
keepi ng system they should allow extra tine to arrive at work,
to punch-in, and to be at their workstations by 7:00 a.m so
that there would be no question of their tardiness. They were
also told that tardiness woul d be determ ned based upon the
punch-in tinme recorded by the time clock, and not by what any
visible clock indicated their punch-in tim to be.® Testinony
was al so presented that the tinme clock was regul arly checked by
Trilliums IT departnent, and that the clock was generally off
by only one to two mnutes. The adm nistrative record further
reflects that M| esko was given repeated oral and witten
war ni ngs, and a final warning concerning his persistent
tardiness and the fact that it would not be tolerated,
consistent with the findings of the Referee and the Comnm ssion.

Despite this fact, M| esko engaged in the repeated practice of

3 The time clock in question here apparently did not have a face by which the
punch-in time could be determ ned, nor did it produce any i medi ate tangible
record by which an enpl oyee could determine the tinme the clock recorded as
his punch-in tine. Despite this fact, evidence in the adm nistrative record
shows that no other enployee was considered |late as often as M| esko, even
though all enpl oyees used the sane tine clock to punch in.
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arriving to work at approxinmately 6:50 a.m, only to then sit in
his car and listen to the radio until he went to clock in.
Along with blamng the time clock for his tardi ness, testinony
showed that M| esko al so used as excuses his being a single
parent or being held up at a train crossing.

Moreover, the record reflects that, even though
M| esko believed that Couvillion was “against him” he did not
approach any ot her managenent or human resources personnel about
this belief, nor did he utilize Trilliums witten appea
procedures to appeal any points deducted fromhis total for
tardi ness or any disciplinary actions taken against him The
record further reflects, contrary to M| esko’ s assertions, that
he actually was originally afforded the opportunity, on
occasion, to work late to make up for tardiness, but was
eventual ly denied this privil ege because his tardi ness had
beconme habitual, and he did not appear to be making any efforts
to correct it. The record further shows that M| esko was al so
originally afforded the opportunity to use personal |eave tine
to make up for any tine lost to tardiness, but that this
privilege was al so eventually deni ed once Couvillion determ ned
that it was bei ng abused.

As to Ml esko' s accusations that he was term nated
because he supplied a fellow enployee with a statenent

pertaining to her alleged sexual harassment, a Trillium
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representative, Meredith Tervree, testified below that Trillium
never received any statenent from M| esko about that matter.
Tervree further testified that the conpany’s interna

i nvestigation into the matter did not involve MI|esko or any
statenents from M | esko, and that the conpany had no way of
knowi ng that he had actually supplied a statenent because the
matter was never litigated. Tervree also testified that neither
she nor Couvillion had any personal know edge that M | esko had
gi ven such a statenent.

Consequently, even accepting, as the Comm ssion did,
that there is conflicting evidence in the record supporting
M| esko’s version of the case, after our review of the
adm ni strative record, we nust defer to the Comm ssion’s factua
findings as to the grounds for M| esko s term nati on because
t hey are supported by substantial evidence under the standards
set forth above. Accordingly, they nust be accepted as bi nding
on this court.

We nust next determne if the correct rule of |aw was
applied in light of these findings of fact. KRS 341.370(1)(c)
provi des that a benefit disqualification is justified if the
enpl oyee “has been di scharged for m sconduct connected with his
nost recent work.” As noted by the trial court and the

Commi ssion, in Broadway & Fourth Ave. Realty Co. v. Crabtree,

365 S.W2d 313 (Ky. 1963), this state' s highest court held that
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“[h]abitual tardiness in the face of warnings in reporting for
wor k constitutes m sconduct which disqualifies a clainmnt from
receiving benefits.” 1d. at 314 (Gtations omtted); see also
KRS 341.370(6). Gven that a m sconduct allegation is in the
nature of an affirmative defense to an enpl oyee’s benefit claim
and al t hough the enpl oyee bears the ultimate burden of proof and
per suasi on, the enpl oyer has the burden of proving m sconduct

under the statute. Shamrock Coal Co., Inc. v. Taylor, 697

S.W2d 952, 954 (Ky.App. 1985) (Ctation omtted).

For reasons noted above, we believe that Trillium nmet
its burden of proving m sconduct—specifically, habitua
tardi ness—en the part of MIlesko. As habitual tardiness is a
ground for disqualification fromreceiving benefits, we nust
concl ude that the Comm ssion applied the “correct rule of |aw
her e.

Ml esko finally offers an argunent that his rights to
due process were violated on the admnistrative | evel because of
the way in which the Comm ssion handl ed a nunber of evidentiary
matters and because of its supposed failure to follow through on
his request to subpoena w tnesses. However, Ml esko raised no
due process argunents before the circuit court. Accordingly, we
find that they are not preserved for review here. To the extent
that M| esko's argunents can be construed as an objection to the

Conmmi ssion’s decisions as to which itens to include or exclude
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in the record as proper evidence, we believe that these
deci sions are best left to the discretion of the Conm ssion, and
we find no indication that this discretion was abused. See Big

Sandy Community Action Programv. Chaffins, 502 S.W2d 526, 530

(Ky. 1973). As to MIlesko' s conplaint that the Conm ssion
failed to follow through on his request to subpoena w tnesses,
787 KAR* 1:110 Section 4(1) indicates that subpoenas “shall be
i ssued only upon a sworn statenment by the party applying for the
i ssuance thereof setting forth the substance of the antici pated
proof to be obtained and the need therefore.” MIlesko failed to
nmeet this requirenment. Instead, he nerely sent a fax to the
Di vi sion of Unenpl oynent | nsurance Appeal s Branch requesting
that certain individuals be nmade available to testify on his
behalf. Even with this failure, the Referee still attenpted to
contact M| esko s proposed witnesses during the hearing on this
matter. Consequently, we find no error here.

The opinion and order of the Jefferson G rcuit Court
is hereby affirned.

ALL CONCUR

4 Kentucky Administrative Regul ati ons.
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