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BEFORE: HENRY AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE. ‘!
HENRY, JUDGE: The City of Hazard appeals froma judgnent of the
Perry Circuit Court requiring the city to pay retirenent pension
benefits to an officer of the Hazard Gty Police Depart nment
while the officer continues to remain enployed by the city in
the sane paid position. W reverse.

In 2001, Joe Turner, Chief of the Gty of Hazard Fire

Department, reached the mlestone of thirty years’ continuous

! Seni or Judge John D. Mller, sitting as Special Judge by Assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



service with the Departnent. Chief Turner realized that the
city's pension plan provided that on conpletion of thirty years’
service the pension benefit payable to himon retirenent accrued
to the maxi mumlevel of 75%of his nonthly salary.? Seeing
little econom c incentive to continue to work, he applied to
begin receiving his pension benefits while continuing his

enpl oynent, and asked that he be allowed to enroll in the County
Enpl oyees Retirenment System (CERS) and to begi n naking
contributions toward an additional pension benefit under that
plan.® As the Hazard city officials could find no statute,

ordi nance or city personnel policy preventing such a practice,
and because the city wished to continue to benefit from Chief
Turner’s training and experience, his request was eventually
granted. When it becane known that Chief Turner was being

all owed to receive pension benefits while continuing to work,

other city enpl oyees began to inquire about doing the sane

The City of Hazard has a pension plan for police and firefighters originally
i mpl enent ed pursuant to Kentucky Revised Statutes (KRS) 95.621 through
95.629. Under this plan and KRS 95.624(2) the nonthly pension benefit
payabl e upon retirenment after 20 years’ service is 50% of nmonthly sal ary;

bet ween 20 and 25 years’ service the benefit is 50% plus 2% for each year in
excess of 20; for 25 years’ service the benefit is 60%of nonthly salary;

bet ween 25 and 30 years the benefit is 60% plus 3% for each year in excess of
25; and the benefit payable after 30 years is 75% of nonthly salary at the
time of retirement. After 30 years’ service there are no additiona

increases in the benefit as a percentage of nonthly salary.

’I'n 1988, KRS 95.621 was anended to require that no new pension funds coul d be
created pursuant to the section, and that police and firefighters hired after
August 1, 1988 woul d be covered by the County Enpl oyees Retirenent System
(CERS). Enployees already participating in the plan were given the option of
continuing in the plan or changing to CERS



thing. Kenneth Bryant, the appellee, has nore than twenty
years’ service with the City of Hazard Police Departnent. It is
undi sputed that Bryant qualifies to retire and begin receivVing
retirement benefits.

I n Cctober 2002, Bryant wwote to the Mayor and the
Pensi on Board Menbers, “...requesting retirenent fromthe old
City Pension Plan so that [he] mght join the County Enployee
(sic) Retirement System” The city deferred taking any action
on Bryant’s request partly in order to fornulate a new policy to
address the issues presented and partly to see whether the
General Assenbly would enact legislation dealing with the issue
of “doubl e dipping” in the 2003 session. Wen it becane obvious
that no new | egi slation was forthcom ng the Hazard Cty

Conmi ssi on approved a policy* addressing the i ssue of enpl oyees

*The pertinent provisions of the policy are:

4-1 Retirement Program

4-1.1 County Enpl oyees Retirenment System The City of Hazard participates in
the County Enpl oyees Retirenment System (CERS) pursuant to KRS 78.510 et seq.
Menber shi p and participation shall be governed by Chapter 78 of the KRS

i ncluding the follow ng provisions:

O 0T

The mandatory retirement age of classified City enpl oyees covered
under the CERS shall be age 70 (or at any age with 27 years of
service). Cassified City enployees covered under the CERS may retire
after conpletion of a full 27 years service and receive benefits while
continuing in classified enploynment positions but only if otherw se
expressly permtted pursuant to CERS rul es and regul ati ons and
applicable state and federal |aw. However, trained public safety

enpl oyees in the police or fire departnent under age 70 desiring to
continue enpl oynent after 27 years may continue to work only based
upon a review of their ability to pass the requirenments under state or
federal |aw or under any applicabl e Hazard Code provision or
departnental policy for retention of their positions.
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receiving retirenent benefits while continuing in paid

enpl oynent for the city. Based upon the new policy, Bryant was
informed that his request was denied. Bryant then filed a
petition for declaration of rights, as provided for in KRS

418. 040-418.090, in the Perry Grcuit Court. 1In his petition,
Bryant asked that the court determine that he “...is entitled to
receive retirenent pension benefits fromthe Gty of Hazard
pursuant to the old City Pension Plan and pursuant to KRS
95.624” and also that “...any attenpt to retroactively limt
[his] receipt of benefits is void.” The parties agreed to
submt the matter for judgnent on the pleadings after the filing
of briefs. On February 19, 2004, the trial court entered its

Fi ndi ngs of Fact, Opinion and Judgnent in Bryant’'s favor,

hol ding that Bryant is entitled to receive retirenent pension

benefits and that “any attenpt by the Cty to retroactively

e.

4-1.2 Policenmen’'s and Firefighter's Pension Plan- The Cty of Hazard

mai ntai ns a pension plan for eligible policenen and firefighters who el ected
under the provisions of KRS 95.520 to retain existing pension rights under
the pension plan in effect prior to August 1, 1998 (sic) (Note-the correct
date is August 1, 1988). Participation in the plan is restricted to

enpl oyees eligi ble under the provisions of KRS 95.520, and the plan is

mai nt ai ned pursuant to Section 34.75 of the Hazard Code. Trained public
safety enployees in the police or fire department under age 70 covered under
the Policenen’s and Firefighter’s Pension Plan created pursuant to KRS 95. 520
desiring to continue enploynent after 30 years may continue to work only
based upon a review of their ability to pass the requirenents under state or
federal |aw or under any applicable Hazard Code provision or departnental
policy for retention of their positions. Policenmen and firefighters under
this pension plan may retire after conpletion of a full 30 years of service
and receive benefits while continuing in enploynent positions but only if

ot herwi se expressly pernmtted pursuant to rules and regul ati ons governing the
pensi on plan and applicable state and federal |aw.
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l[imt M. Bryant’s receipt of benefits is void.” This appea
fol | oned.

The questions presented for our decision are, first,
whet her the trial court correctly decided that Bryant is
entitled to receive retirenent pension benefit paynents while
continuing his paid employnment wwth the Gty of Hazard; and
second, whether the court was correct in declaring void, the
personnel policy adopted by the city limting the conditions
under which city enpl oyees nay receive retirenent pension
benefit paynments while continuing paid enploynent in the sane
position with the city.

Fi ndi ngs of fact and conclusions of |aw are not
requi red on decisions of notions for judgnment on the pleadings.

CR’52.01; Page v. City of Louisville, 722 S.W2d 60, 61 (Ky.App.

1986). However, when findings of fact are nmade, they will not
be set aside unless clearly erroneous. CR 52.01. Findings of
fact are not clearly erroneous if they are supported by

substanti al evidence. Owens-Corning Fiberglass Corp. v.

Golightly, 976 S.W2d 409, 414 (Ky. 1998). Substantial evidence
is “...evidence that, when taken alone or in light of all the
evi dence, has sufficient probative value to induce conviction in

the m nd of a reasonable person.” WIlIls v. Sanor, 151 S.W3d

819, 823 (Ky. 2005). An appellate court reviews the application

5 Kentucky Rules of Civil Procedure.



of the law to the facts, and the appropriate |egal standard, de

novo. Carroll v. Meredith, 59 S.W3d 484, 489 (Ky. 2001). And

because this is an appeal from a declaratory judgnent our review
is “not...confined to errors alleged or apparent in the record”.

KRS 418.065; Rea v. Gllatin County Fiscal Court, 422 S . W2d

134, 138 (Ky. 1967).

As a departure point for our review of this case we
must inquire what is required in order for police and
firefighters who are enployed by the Cty of Hazard, and are
covered by the pension plan inplenmented pursuant to KRS 95. 621
to 95.629, to begin receiving retirenment pension benefits.

KRS 95. 624(1) says:

(1) Incities of the third class, any
menber of the police or fire departnent
havi ng served twenty (20) years or
| onger in the police or fire departnent
may petition the board of trustees for
retirenment; and if his petition is
granted, the board may order paid to
himpmonthly fifty percent (50% of this
monthly salary at the tine of
retirement. |If this petition for
retirement is denied, any policeman or
firefighter has the right of appeal in
accordance with the Rules of GCivil
Pr ocedur e.

(Enphasi s added). KRS 95.624 is entitled “Pensions-
Service retirenent-Disability pensions-Survivor’s benefits-

Increase in benefits-Health i nsurance for retirees.”



It would seem obvious that in order to receive
retirenment pension benefits, one nust “retire”. The terns
“retire”, “retirenment” and “pension” are not defined in KRS
Chapter 95. “[I]n the interpretation and construction of
statutes, words and phrases enpl oyed by the | awmaki ng body nust
be given their plain and ordinary nmeani ng accordi ng to popul ar
usage, ... unless they have acquired a technical sense, in which
event, they will be given such accepted technical nmeaning.” KRS

446.080(4); Alderman v. Bradley, 957 S.W2d 264, 266 (Ky. App.

1997). As defined in the 1977 edition of Wbster’'s New

Col l egiate Dictionary, “retire” neans “to wthdraw fromone’s
position or occupation: conclude one’s working or professiona
career”; “retirement” means “w thdrawal from one’ s position or
occupation or fromactive working life”; and “pension” neans “a
fixed sumpaid regularly to a person: one paid under given
conditions to a person following his retirenent from service or
to his surviving dependents.” The city does not dispute that
Bryant is entitled to retire and begin receiving benefits. The
question is whether he has a right to begin receiving his
benefits without retiring. Wthout |egislative action there is
no such right. “[T]he right of a public officer or enployee to
a pension depends entirely upon the statute; therefore, the

right to a pension is determ nable fromthe terns of the statute



and from such conditions as the grantor nay see fit to

prescribe”. Mybury v. Coyne, 312 S.W2d 455, 457 (Ky. 1958).

The trial court’s Finding of Fact Nunmber Six (6)
states in part that “...the [Hazard Cty] Conmmi ssion approved an
anendnent to the manual governi ng pension benefits which would
in effect prohibit M. Bryant fromreceiving his benefits.” The
record does not indicate that Bryant applied to retire fromhis
job as a Hazard Gty Police Oficer and was denied retirenent
benefits. Instead, Bryant attenpted to “retire” fromthe “ol d”
city pension plan, keep his job, and receive his benefit paynent
and his paycheck. To the extent that it indicates that the city
policy prohibited Bryant fromreceiving his benefits, the
finding is clearly erroneous. Finding of Fact Nunmber Nine (9)
refers to Fire Chief Joe Turner as “[a] simlarly situated
enpl oyee with at |east 20 years of service...” Turner’s and
Bryant’s | ength of enploynment and retirenent situations are
substantially different. Bryant has nore than 20 years’ service
credit in the city pension plan; Turner has nore than 30.
Bryant’s pension benefits under the city plan are stil
i ncreasing as a percentage of his salary with each additiona
year of service; Turner’s have reached their limt. To the
extent that the trial court may have relied on this finding to
conclude that Bryant and Turner received disparate treatnent, it

is clearly erroneous as well. Finding of Fact Nunber Twel ve
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(12) concludes with the sentence: “As of Cctober 2002, when
Kennet h Bryant requested benefits, there were no restrictions
denyi ng any individual accepting retirenent under the |aw from
continuing in his or her enploynment.” The statenent is a non
sequitur. If “retirenment” is given its ordinary neani ng, one
cannot both retire and continue in enploynent.

O course, we appreciate the fact that fromBryant’s
vi ewpoi nt Turner has been allowed by the Cty of Hazard to do
exactly that—=retire” and continue in his enploynent. Accepting
that characterization as true arguendo, we nust ask under what
authority Bryant, whose benefit at retirenent has not yet
accrued to the maxi mum anmount, clains entitlenment to the sane
treatnent as Turner. Pension plans for public enployees are
creatures of statute. Features of plans may vary w dely, but
unl ess prohibited by the state or federal Constitution or by
statute or ordinance, pension plans nay contain whatever
provi si ons regardi ng reenpl oynent that the |egislative body
chooses. For exanple, KRS 61.637 sets out conditions under
whi ch participating menbers of the Kentucky Enpl oyees Retirenent
System (KERS) may return to enploynent while still receiving
benefits after retirenment. Enployees of CERS, and the State

Police Retirenent System (SPRS) may al so receive benefits after



reenpl oyment, but in all cases one nust neet the definition of a
“retired nenber” found at KRS 61.510(24).°

The policy enacted by the city has no retroactive
effect. The policy establishes an opportunity for enployees who
attain thirty years’ service with the city, such as Turner, to
apply to receive pension benefit paynents and conti nue
enpl oynment in the sanme job as long as they neet certain
requi renents. Bryant has not yet attained 30 years’ service
wth the city. Wen he does, he will be entitled to apply just
as Turner did.

The city’s establishnent of a policy permtting
enpl oyees with not |less than 30 years’ service under the “old”
pension plan to apply to begin receiving retirenent benefits
whi | e continuing enpl oynent in the sanme position did not deny
Bryant due process or equal protection under the state or
federal Constitution. “A classification does not violate the
principle of uniformty or of equal protection of the laws, if
it has a reasonable basis or a rational justification”

Estridge v. Stovall, 704 S.W2d 653, 655 (Ky.App. 1985), citing

Dandridge v. Wllianms, 397 U S. 471, 90 S.C. 1153, 25 L. Ed. 2d

491 (1970).

® See Kentucky Retirement Systens, Summary Plan Description (Anended July
2004), P. 39, available at http://ww.kret.com publications/sunpl n. pdf.
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The judgnent of the Perry Grcuit Court is reversed
and the case is remanded for entry of a judgnent consistent with

t hi s opi nion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Paul R Collins Thomas W Mbak
Hazard, Kentucky Prest onsburg, Kentucky
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