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BEFORE: BARBER AND VANMETER, JUDGES; HUDDLESTON, SENI OR JUDGE. ‘!
VANMETER, JUDGE: The Christian Crcuit Court, Famly D vision,
deni ed appellant Jereny B. Lynn’s notion seeking to nodify child
custody. W are not persuaded by appellant’s contention that
the trial court made erroneous findings of fact and abused its
di scretion by failing to grant the requested nodification. W

therefore affirmthe trial court’s order.

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to section 110.(5)(b) of the Kentucky Constitution
and KRS 21.580.



After hearing many w tnesses during a two-day custody
hearing, the trial court nmade the follow ng findings of fact:

1. The child, Tyler N cholas Lynn (“Tyler”)
born Cctober 12, 1996 is the subject of
this action.

2. [Appellant], Jereny B. Lynn, is the
father of Tyler and [appellee], Susan
Peppers, is the nother.

3. Pursuant to Order of the Cunberl and
County District Court, North Carolina,
Civil Action No. 01-CVD 6041, entered on
August 14, 2001, Susan Lynn (now Peppers)
was awarded “primary physical and | egal
custody” of Tyler subject to “liberal and
reasonabl e visitation” defined as sumrer
and four day weekends by [appell ee].

[ Appel I ant], Jeremny Lynn seeks to nodify
the North Carolina custody order.

4. [Appellant] is married to G nger Lynn and
resides in Centreville, A abam
[Appellee] is married to WIIliam Peppers
and resides at Ft. Canpbell, Kentucky.

W liam Peppers has orders for a tour of
duty in Germany and [appellee] plans to
acconpany her husband with Tyl er.

5. [Appellant] clains that the honme provided
by the [appell ee] has seriously
endangered the physical, nental, noral,
or enotional health of Tyler.
Specifically, [appellant] alleges that
[ appel | ee] has engaged in infidelity and
been absent fromthe hone frequenting
bars during her husband s depl oynent to
Irag from February to Cctober, 2003.
During the two day hearing, the Court
heard a nunber of w tnesses including
nei ghbors, school personnel,
psychol ogi sts, spouses, and Tyler. The
Court has al so considered the testinony
of [appellant] and his spouse regarding
statenents made by Tyler during | ast
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sumer visitation. The testinony
regardi ng [appellee’s] conduct was
conflictual and | argely hearsay
[consisting] of inferences, m stake and
admtted deliberate |lies based [on] self
interest. The only fact which this Court
finds reasonably certain is that the

[ appel | ee’ s] nei ghbors have been draw ng
entertainment fromthis nmel odrama. The
Court finds that the [appellant’s]

al l egations are not supported by the
whol e of the evidence in that [appellant]
has failed to prove inappropriate conduct
by [appel | ee] occurred or that

[ appel | ee’ s] conduct adversely affected
Tyl er.

Tyl er has exhibited acting out behavi or
or tantrunms because he did not want to go
to school and Tyl er has exhi bited anger
toward his nother. [Appellee] sought
treatnment for Tyler’'s behavior at the

Bl anchfield Arny Hospital and Tyl er has
recei ved six nonths counseling through
the CAPS program and Ray Wi nberg,

i censed social worker. M. Winberg and
Ms. Gizzard, Tyler’s first grade
teacher, testified that Tyler’s behavior
has greatly inproved in recent nonths.

[ Appel l ee] testified that Tyler was upset
because his stepfather, WIIliamdid not
conme hone fromlraq in six nonths as he
had prom sed and that at school Tyler
heard about sol di ers wounded in the war.

Tyler is an excellent student. Ms.
Gizzard, Tyler’s first grade teacher,
testified and the principal of Tyler’s
school testified that they had no concern
about Tyler’s hone environnent.

There is insufficient evidence that the
pl anned rel ocation of the [appellee’s]
home to Germany by reason of her
husband’ s tour of duty will adversely
affect Tyler.



9. Pursuant to K R S. 403. 340, having
consi dered the evidence of record the
Court finds that the [appellant] has
failed to neet the burden of proof in
support of a nodification of custody.
The Court specifically finds that the
child s present environnent does not
endanger seriously his physical, nental,
noral or enotional health and a
nodi fication of custody is not in the
best interests of the child.

The court denied the notion to nodify custody. After directing
that Tyl er should continue to receive counseling, the court
nodified the terns of visitation pertaining to the paynent of
transportation costs. This appeal foll owed.

KRS 403. 340 provides in pertinent part:

(3) If a court of this state has
jurisdiction pursuant to the UniformChild
Custody Jurisdiction Act, the court shal

not nodify a prior custody decree unless
after hearing it finds, upon the basis of
facts that have arisen since the prior
decree or that were unknown to the court at
the time of entry of the prior decree, that
a change has occurred in the circunstances
of the child or his custodian, and that the
nodi fication is necessary to serve the best
interests of the child. Wen determning if
a change has occurred and whet her a

nmodi fication of custody is in the best
interests of the child, the court shal

consi der the follow ng:

(a) Whether the custodian agrees to the
nmodi fi cati on;

(b) Whether the child has been integrated
into the famly of the petitioner wth
consent of the custodi an;

(c) The factors set forth in KRS 403.270(2)
to determ ne the best interests of the
chil d;



(d) Whether the child s present environnent
endangers seriously his physical,
mental , noral, or enotional health;

(e) Wether the harmlikely to be caused by
a change of environnment is outweighed
by its advantages to him and

(f) Whether the custodian has pl aced the
child with a de facto custodi an

(4) In determ ning whether a child s present
envi ronment may endanger seriously his
physical, nmental, noral, or enotiona

heal th, the court shall consider al

relevant factors, including, but not limted
to:

(a) The interaction and interrelationship
of the child with his parent or
parents, his de facto custodian, his
si blings, and any ot her person who may
significantly affect the child s best
i nterests;

(b) The nental and physical health of al
i ndi vi dual s 1 nvol ved;

(c) Repeated or substantial failure,
wi t hout good cause as specified in KRS
403. 240, of either parent to observe
visitation, child support, or other
provi sions of the decree which affect
the child, except that nodification of
custody orders shall not be made solely
on the basis of failure to conply with
visitation or child support provisions,
or on the basis of which parent is nore
likely to allow visitation or pay child

support|.]
A trial court’s findings of fact may be set aside only
if clearly erroneous, with the dispositive question being
“whet her or not those findings are supported by substantia

”2

evi dence. Substanti al evidence is defined as

2 Mbore v. Asente, 110 S.W3d 336, 354 (Ky. 2003) (footnote onitted).
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“[e]vidence that a reasonable m nd woul d
accept as adequate to support a concl usion”
and evidence that, when “taken alone or in
the light of all the evidence, . . . has
sufficient probative value to induce
conviction in the mnds of reasonable nen.”
Regardl ess of conflicting evidence, the

wei ght of the evidence, or the fact that the
review ng court would have reached a
contrary finding, “due regard shall be given
to the opportunity of the trial court to
judge the credibility of the w tnesses”
because judging the credibility of w tnesses
and wei ghing evidence are tasks within the
excl usive province of the trial court.

Thus, “[nlere doubt as to the correctness of
[a] finding [will] not justify [its]
reversal ,” and appellate courts shoul d not
disturb trial court findings that are
supported by substantial evidence.?

As stated in Cross v. Oark,* “[t]he deternmination of the weight
of conflicting evidence and of the credibility of w tnesses
rests exclusively within the province of” the trier of fact, who
“may believe any of the witnesses in whole or in part, and may
accept the testinony of one set of witnesses to the exclusion of
that of another or the testinony of one witness as against the
testimony of a nunber of w tnesses.”

Here, our review of the entire record, including the
vi deot apes of the hearing, clearly shows that substantia

evi dence supports the trial court’s findings. Although

8 1d. at 354 (footnotes onitted) (quoting Black’s Law Dictionary 580 (7'" ed.
1999, Bl ankenship v. Lloyd Bl ankenship Coal Co., 463 S.W2d 62, 64 (Ky.
1970), CR 52.01, and 7 Kurt A. Phillips, Jr., Kentucky Practice, CR 52.01,
note 55, comment 8 (5'" ed. 1955)).

4308 Ky. 18, 213 S.W2d 443, 446 (1948).
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appel  ant al | eged nunerous instances of m sconduct by appell ee,
those allegations primarily were based on statenents nade to
appellant by third parties rather than on his own persona

knowl edge or observations. Moreover, a nunber of the people who
apparently told appellant of appellee’s alleged m sconduct
specifically recanted those all egations during depositions
and/or to the trial court, in sone instances openly admtting
that they had |ied when making their original statenments. Wile
ot her wtnesses nade statenents during the hearing to support
appel lant’s clains, many of those statenents al so were based on
hearsay and/ or conjecture rather than on personal observations
or know edge, and the inpact of many of the w tnesses’
statenments was | essened by their responses during
cross-examnation. In the long run, fewif any statenents nade
agai nst appell ee were not either recanted by their nakers or
contradi cted by other evidence. G ven the state of the
conflicting evidence adduced, we cannot say that the trial court
clearly erred when nmaking its findings, or that it then abused
its discretion by denying appellant’s notion to nodify custody.

The court’s order is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Julia T. Crenshaw Sands M Chewni ng
Hopki nsvi |l |l e, Kent ucky Hopki nsvil | e, Kentucky



