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BEFORE: BARBER, BUCKI NGHAM AND HENRY, JUDGES.
BARBER, JUDGE: Appellant, Derek Mann (Mann), appeals the
Russell Circuit Court verdict of guilty on the charge of Driving
under the Influence, fourth offense, and Driving under the
Influence with a suspended |icense, second offense. Mann al so
appeal s the court’s denial of his notion for a newtrial. W
affirmthe trial court’s rulings.

Mann was arrested on April 25, 2003, and charged with

driving under the influence, in violation of KRS 189A. 090 and



KRS 189A. 010. Mann was stopped by Trooper Toby Young of the
Kentucky State Police after the officer allegedly saw him
driving erratically. Wen he was pulled over, Mann energed from
his vehicle holding a container of an al coholic beverage. The
of ficer admnistered field sobriety tests, and stated that Mnn
failed those tests. Mann was arrested and taken to the Russel
County Jail. A breathalyzer test was adm nistered at the jail,
and the results indicated a bl ood al cohol content of .134.

After a jury trial, Mann was found guilty of the
charged offenses, and sentenced to 5 years on the charge of
Driving under the Influence, fourth offense, and 2 years for the
charge of Driving under the Influence with a suspended |icense,
second of fense. The sentences were to run consecutively. Mnn
filed a notion for newtrial. The notion was denied by the
trial court.

Mann clainms that the court was in error when it
all owed introduction of the level of his intoxication at trial.
Mann asserts that as he admtted being intoxicated, the court
shoul d not have permitted introduction of the extent of such
i ntoxi cation. Mann objects to the trial court permtting the
vi deotape of his field sobriety tests being played for the jury.
Counsel for Mann objected to introduction of all portions of the

vi deotape after Mann’s arrest. Mann clains that this evidence



was calculated to inflame or prejudice the jury and that

introduction of this evidence constitutes reversible error.
Rulings on adm ssibility of evidence are not disturbed

on revi ew absent a showi ng of an abuse of discretion. Partin v.

Commonweal th, 918 S.W2d 219 (Ky. 1996). The Commonweal th may

prove its case by conpetent evidence of its own choosing.

Barnett v. Commonweal th, 979 S.W2d 98 (Ky. 1998). W find no

abuse of discretion in the court’s determ nation that the
vi deot aped evi dence coul d be played for the jury.

Mann contends that it was error for the court to fai
to dismss the entire jury panel after a prospective juror made
a di sparagi ng remark about one of the defense witnesses in the
presence of the entire jury pool. During voir dire, when the
name of a defense witness was given to the prospective jurors,
one such juror allegedly stated “1I don’t think I’'d believe
anyt hing he said.” Counsel for Mann noved for a mstrial due to
that statenent. Mnn asserts that the statenent tainted the
jurors, and prejudiced his ability to get a fair trial with any
of the prospective jurors present. He asserts that he was
entitled to an inpartial jury, pursuant to Tabor v.

Commonweal th, 948 S.W2d 569 (Ky. 1997).

After the disparaging statenment, that prospective
juror was dism ssed by the court. The court then adnoni shed the

jury, stating “Ladies and Gentlenmen, | would adnoni sh you on
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that |ast statenent, that you not consider that if you are
selected as a juror . . . that it not have any bearing on your
deci sion, when you listen to the weight of that testinony.” The
trial court is in the best position to determ ne what effect

such a statenment nmay have on the jury panel. Gould v. Charlton

Co., Inc., 929 SSW2d 734 (Ky. 1996). The court gave an
appropriate adnoni shnment. Such an adnoni shnent is a legally

sufficient remedy. Maxie v. Conmmonwealth, 82 S.W3d 860, 863

(Ky. 2002).

Mann argues that the court erred when it permtted the
Commonweal th to introduce docunents and pl eadings fromearlier
DU convictions as such docunents had not been provided to him
during pretrial discovery. The parties agree that the
Commonweal t h provi ded defense counsel with a printout of Mann's
driving history, including the earlier convictions, but did not
provi de actual copies of the convictions. The record shows that
Mann was charged as a repeat offender, also giving notice
regarding the earlier convictions to defense counsel. Wen
guestioned regarding this failure, the Comonweal th stated “why
didn’t you wal k yourself over here and get then?” Wile we do
not condone the Conmmonwealth’s failure to provide full copies of
t he convictions, Mann received sufficient notice of the
convictions so that he cannot claimsurprise or prejudice

resulting therefrom



Mann claims that the Comonweal th nmade “theatrica
out bursts” during a bench conference at trial. He asserts that
t hese were inproper, and prejudiced his right to a fair trial.
The record shows that the Commonweal th nmade an audi bl e sni ppy
remark to defense counsel. Mann also clains that the
Conmmonweal th made inflanmatory statenents during closing
argunent. Mann noved for a directed verdict due to
prosecutorial msconduct. This notion was deni ed.

The question before this Court is whether the
reasonabl e effect of the Commonweal th’s actions inproperly

contributed to conviction. Jarvis v. Commonwealth, 960 S. W 2d

466, 471 (Ky. 1998). The rudeness of the Commonweal th at the
bench conference does not rise to the Ievel of error.
Concerning the closing argunents, the law allows the
Commonweal th reasonabl e | eeway during his argunments before the

jury. Houston v. Commonweal th, 641 S.W2d 42 (Ky. App. 1982).

The trial court’s ruling on clains of error with regard to
closing argunents is reviewed under an abuse of discretion

standard. Hawkins v. Rosenbloom 17 S.W3d 116, 120 (Ky. App.

1999). There was no abuse of discretion.

Mann conpl ains that during the penalty phase of the
trial, the Commonweal th used the testinony of w tness Ji m Bundy
to establish Mann’s ineligibility for parole. Mann contends

that the name of this witness had not been provided during
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pretrial discovery, and that therefore, the jurors had not been
given the nane of that wi tness during voir dire. Mnn argues
that it is inpossible to determne if the jurors had any prior
know edge of this wi tness such that the determ nation of the
jury m ght have been inproperly affected by Bundy’ s testinony.
The Conmmonweal th denonstrated to the court that the
probati on and parol e enployee listed as a witness had been
unable to attend, and that the Commonweal th substituted a
simlarly situated probation and parole enployee in his stead.
Mann does not provide any evidence tending to show that having
M. Bundy testify prejudiced his case. Were it cannot be shown
that there is a substantial possibility that the result would
have been different, such an irregularity does not constitute

grounds for reversal. Abernathy v. Commonweal th, 439 S.W2d 949

(Ky. 1969).

Mann asserts that the jury was dism ssed twi ce during
the course of the trial w thout a proper adnonition being given.
It is uncontroverted that at earlier dismssals the court
properly adnoni shed the jury. RCr 9.70 requires an adnonition
each tinme the jury is adjourned. The Kentucky Suprenme Court has
hel d that despite this, where a jury has received earlier
adnmoni shnments, failure to adnonish the jury later in the trial

does not create grounds for reversal of the conviction absent a



showi ng of inpropriety by the jurors. Comonwealth v. Messex,

736 S.W2d 341 (Ky. 1987). No such show ng was nmade by Mnn.

We further note that this issue was not raised before
the trial court. Mann has not shown any inpropriety resulting
fromthe failure to adnonish the jury. The court’s failure in
this regard is harm ess, pursuant to RCr 9.24.

Lastly, Mann contends that he received ineffective
assi stance of counsel because defense counsel failed to
chal l enge his earlier convictions with a Boykin notion. Mnn
al so argues that defense counsel should have filed a notion in
[imne in an attenpt to prevent the Commonweal th from
introducing the level of his intoxication at trial. Mann has
failed to show that counsel’s alleged errors were so serious as
to deprive himof a fair trial, as required by Taylor v.

Commonweal th 63 S. W3d 151, 160 (Ky. 2001). Counsel’s defense

was aggressive and well thought-out.

For the foregoing reasons, the conviction is affirned.
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