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KNOPF, JUDGE: Paula and Janes Wl ser appeal froman order of the
Jefferson Circuit Court dismssing for |ack of prosecution their

| egal negligence claimagainst Charles P. Mauzy. The \Wal sers
argue that the trial court abused its discretion in dismssing
their conplaint. Based on the facts and circunstances of this

case, we agree with the trial court that the Walsers failed to



show good cause for their delay in conpleting discovery and
bringing their claimto trial. Hence, we affirm

Mauzy had represented the Wal sers regarding a persona
i njury which Paul a had suffered in Alabama in 1989. The Wil sers
all ege that Mauzy failed to file a conplaint in Al abama. They
al so assert that Mauzy repeatedly m srepresented the status of
the case to them

On March 11, 1994, Paula and Janes Wl ser filed a
conpl ai nt agai nst Mauzy, alleging | egal negligence. |In 1997,
Mauzy filed for summary judgnent, arguing that, even if he had
been negligent, the Wal sers could not recover because their
personal injury claimin Al abama woul d have been barred under the
doctrine of official imunity. The trial court agreed and
di sm ssed the Wal sers’ conplaint. |In the first appeal, this
Court reversed, finding that the Wal sers’ underlying tort claim
woul d not have been barred under Al abama | aw. ?

The matter was remanded to the trial court in February
of 2000, when this Court’s prior order becane final. Discovery
proceeded intermttently over the next year and a half. In
August of 2001, Mauzy noved to require Paula to undergo an

i ndependent nedi cal evaluation (I ME) by Dr. Janes Harkess, an

! Paula W Wal ser and Janes M Wl ser v. Charles P. Mauzy, No.
1998- CA- 001052- MR (not -t o- be- publ i shed opi ni on rendered June 4,
1999).




ort hopedi ¢ surgeon.? The trial court granted the notion over the
Wal sers’ objection. The IME was initially schedul ed for
Septenber 17, and was then reschedul ed to Novenber 5 after Paul a
i nformed Mauzy’s counsel that she intended to tape-record the
exam nation. Muzy noved the trial court to prohibit Paula from
recording the IME. In an order entered on Cctober 17, the tria
court granted the notion.

Paul a failed to appear for the I ME schedul ed on
Novenber 5. On Mauzy’'s notion, the trial court issued an order
directing her to appear for an I ME on Novenber 29. However, when
Paul a appeared on that date, she presented a letter inposing
certain limtations on Dr. Harkess’s exam nation of her. Wen
Dr. Harkess informed her that he could not accommpdate those
limtations, the I ME was cancel | ed.

Thereafter, Mauzy noved to dismss the conplaint for
failure to prosecute. In an order entered on January 9, 2002,
the trial court denied the notion and directed that the exam “be
reschedul ed wi thout any (party inposed) conditions other than
good nedi cal practice.” Dr. Harkess conducted the I ME on January
29, 2002.

Bet ween the date of the | ME and Decenber 2003, the only

substantive activity occurred in July 2002, when Mauzy took Dr.

2 CR 35.01. See also Sexton v. Bates, 41 S.W3d 452 (Ky. App.
2001) .




Har kess’ s deposition, and when he noved to conpel the Wil sers’
paynment for the cancelled | ME appointnents. On Decenber 8, 2003,
Mauzy again noved to dismss the conplaint for failure to
prosecute. On February 20, 2004, the trial court granted the
nmotion, finding that the Wal sers have not shown good cause for
the delay in conpleting discovery. This appeal followed.

The | aw demands the exercise of due diligence by the
client as well as by his attorney in the prosecution or defense
of litigation.® CR 41.02 permits a court to disnmiss an action
for failure of a plaintiff to prosecute or to conply with the
civil rules or with any order of the court. A trial court is
vested with broad discretion in deternining whether a case shoul d
be di snissed for want of diligent prosecution.?

However, "[i]n ruling on a notion for involuntary
dismssal, the trial court nust take care in analyzing the
ci rcunstances and nust justify the extrene action of depriving

5

the parties of their trial." Each case nmust be considered in

the light of the particular circunmstances involved and | ength of

3 Modern Heating & Supply Co. v. Chio Bank Bldg. & Equip. Co.,
451 S.W2d 401, 403 (Ky. 1970).

“*Gll v. GIll, 455 S.W2d 545, 546 (Ky. 1970).

> Ward v. Housman, 809 S.W2d 717, 719 (Ky.App. 1991). See al so
Thonpson v. Kentucky Power Co., 551 S.W2d 815, 816 (Ky. App.
1977) .




time is not alone the test of diligence.® Factors relevant in
consi dering whether a case should be dism ssed for |ack of
prosecution include: “1) the extent of the party s persona
responsibility; 2) the history of dilatoriness; 3) whether the
attorney’s conduct was willful and in bad faith; 4)
meritoriousness of the claim 5) prejudice to the other party;
[and] 6) alternative sanctions.”’

The Wal sers argue that the trial court did not consider
any of these factors and only relied on the I ength of the del ay
in reaching its decision to dismss the conplaint. But while the
trial court’s order is not detailed, we conclude that the
ci rcunstances of this case justified dism ssal of the Wl sers’
conplaint. The trial court did not find that the Wal sers caused
t hese delays in bad faith. However, the Wl sers have had a
hi story of dilatory conduct since the remand and they were
primarily responsible for all of the delays. The WAl sers were
late in responding to some of Mauzy’'s di scovery requests and they
failed to respond to others. The |IME was reschedul ed four tines

over a period of six nonths, nostly due to Paul a Wal ser’s

actions.

5 polk v. Wnsatt, 689 S.W2d 363, 364-65 (Ky.App. 1985).

" Ward v. Housman, supra at 719; (citing Scarborough v. Eubanks,
747 F.2d 871, 875-78 (3rd Cir. 1984)).




Mor eover, despite nunerous opportunities, the Wil sers
have failed to show that they took any significant steps in
noving their case to trial between February 2002 and Decenber
2003. During the interim the Wil sers’ physician and expert
Wi tness died, thus requiring further delay. As a justification
for further delay, the Walsers cite to new and old health
probl ens, the death of their physician, and difficulty in finding
expert witnesses. But as the trial court noted, “[w hile the
Court understands that the reasons cited by Plaintiff would cause
sonme del ay, they should not have caused a delay of this
magni tude, particularly in a case that was filed al nost TEN years
ago. Sone of the anticipated concerns of Plaintiffs (death of
W tnesses) are an anticipated result of such an old case.”

Finally, the Wal sers have never indicated when they
will be ready to proceed to trial on their clainms. At sone
point, a plaintiff nust go forward with litigation to a fina
di sposition. The WAl sers have shown thensel ves unw | |ing or
unable to do so in this case. Under the circunstances, we agree
wth the trial court that the Wal sers failed to show good cause
for the delays in this action. Consequently, the trial court did
not abuse its discretion by dismssing their conplaint wth

prej udi ce.



Accordi ngly, the February 20, 2004, order of the

Jefferson Circuit Court dismssing the Wal sers’ conplaint is

af firnmed.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE
Stanl ey W Wetzel, Jr. Wayne J. Carrol
Pedl ey Ziel ke Gordinier & M chael P. Reilly
Pence, PLLC Keri E. H eneman
Loui sville, Kentucky MacKensi e & Peden, PSC

Loui svill e, Kentucky



