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BEFORE: HENRY AND VANMVETER, JUDGES; M LLER, SENI OR JUDGE. ‘!
M LLER, SENI OR JUDGE: Appellant Christopher Cox (Cox), pro se,
brings this appeal froman order of the Bell Crcuit Court,
entered February 13, 2004, summarily denying his notion for
post-conviction relief pursuant to Kentucky Rule of Crim nal

Procedure (RCr) 11.42. Because Cox pled guilty and all of the

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
Kent ucky Revi sed Statutes 21.580.



i ssues he raised in his post-conviction notion could be
determned as nmeritless fromthe face of the record, we affirm

On August 21, 2001, on Bell County Indictnment 00-CR-
00172, Cox was sentenced to two concurrent five year terns of
i nprisonnment, pursuant to a plea of guilty to first degree
fl eeing or evading police, a class D felony in violation of
Kent ucky Revised Statutes (KRS) 520.095; and third offense
operating a notor vehicle while license is revoked or suspended
for driving under the influence, a class D felony in violation
of KRS 189A.090(2)(c). Cox was credited with ninety days in
jail, and the sentences were probated for a period of five
years, said probation conditioned on no violations of the |aw
during the probationary peri od.

Wi |l e on probation, on June 2, 2002, Cox was arrested
in Knox County on nultiple felony and m sdenmeanor charges,
relating to traffic offenses, including attenpted nmurder, wanton
endangernent, theft and reckless driving. Based on the above
charges in Knox County, and follow ng a hearing, on February 26,
2003, the Bell Gircuit Court entered an order revoking Cox’s
probati on and ordering that Cox serve the bal ance of the
concurrent five year sentences under Bell County Indictnment 00-
CR-00172.

One nmonth later, on March 18, 2003, on Bell County

I ndi ct mrent 01- CR- 00166, Cox was sentenced to seven years,
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pursuant to a plea of guilty to an anended charge of second
degree assault, a class Cfelony in violation of KRS 508. 020.
Important to this discussion is that this felony occurred on
June 5, 2001, prior to inposition of the sentence of probation
on 00-CR-00172. Pursuant to the terns of the plea, the circuit
court further ordered the seven year sentence to run
consecutively to the five year sentence inposed by the probation
revocati on.

On February 12, 2004, Cox filed an RCr 11.42 noti on,
requesting an evidentiary hearing and all eging that counsel that
represented himon both charges was ineffective for failing to
argue for concurrent sentences, resulting in involuntary guilty
pl eas on both charges; and for failing to argue that the
probati on revocation hearing was held too |ate, both argunents
based on KRS 533.040(3). The circuit court summarily denied the
notion and this appeal foll owed.

Cox’ s argunents are both based on the application of
KRS 533.040(3).2 Before us he argues that this statute precluded
t he subsequent seven year sentence on 01-CR-00166 running

consecutive with the five year sentence revoked on 00-CR 00172,

2 A sentence of probation or conditional discharge shall run concurrently with
any federal or state jail, prison, or parole termfor another offense to

whi ch the defendant is or becomes subject during the period, unless the
sentence of probation or conditional discharge is revoked. The revocation
shal | take place prior to parole under or expiration of the sentence of

i mprisonnment or within ninety (90) days after the grounds for revocati on cone
to the attention of the Departnment of Corrections, whichever occurs first.
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and additionally precluded the probation revocati on on 00-CR-
00172 as the revocation cane nore than ninety days foll ow ng
notice of the Knox County charges, and that counsel was
ineffective in failing to bring this statute to the attention of
t he court.

KRS 533.040(3) does not apply. On Indictnment 00-CR-
00172, Cox was probated. During his probation he picked up
charges in Knox County. Because of these charges his probation
was revoked and he was sentenced to five years inprisonnent.
After the revocation, Cox pled guilty to Indictnment 01-CR 00166,
and was sentenced to seven years. Based on the terns of the
pl ea agreenent, the seven years ran consecutive to Indictnent
00-CR-00172. KRS 533.040(3) does not apply because Cox was not
yet subject to a termof inprisonnent on Indictnment 01-CR 00166
at the time his probation was revoked on Indictnent 00-CR-00172.

KRS 533.060(3)% is the applicable statute herein. It
provi des:

When a person commits an offense while

awaiting trial for another offense, and is

subsequently convicted or enters a plea of

guilty to the offense commtted while

awaiting trial, the sentence inposed for the

of fense commtted while awaiting trial shal
not run concurrently with confinenment for

3 The Attorney General’s reliance on KRS 533.060(2) is msplaced as the
assault in Indictnment 01-CR-00166 was committed on June 5, 2001, prior to the
i mposition of the sentence of probation in Indictnent 00-CR00172. As
applied to this case, KRS 533.060(2) requires comi ssion of the second fel ony
while on probation for the first felony.
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the offense for which the person is awaiting
trial.

Cox was indicted for nultiple traffic offenses occurring on
April 5, 2000 (Indictnment 00-CR-00172). On June 5, 2001, while
awaiting trial on those offenses, he conmtted an assault

(I'ndi ctnment 01-CR-00166). One nonth later, on July 1, 2001, Cox
pled guilty to the first indictnent (00-CR-00712) and was
probated for five years. On June 1, 2002, alnbst a year |ater
while still on probation, Cox was charged with nmultiple offenses
in Knox County. Based on these charges, on February 26, 2003,

t he probation on 00-CR-00172 was revoked. One nonth |ater, on
March 17, 2003, Cox pled guilty to the assault (01-CR-00166) and
this sentence was run consecutively to the revoked sentence.*

See Brewer v. Conmonweal th, 922 S.W2d 380 (Ky. 1996), in which

an argunent simlar to Cox’s which relied on KRS 533. 040(3) was
deni ed based on the clear provision of KRS 533.060(2) and which
prevailed as the |later enacted statute. Although KRS 533. 060( 3)
is the applicable statute herein, as it relates to the

comm ssi on of the subsequent offense while awaiting trial,

i nstead of KRS 533.060(2), which relates to the conmmi ssion of

t he subsequent offense while on probation, the analysis stil

hol ds.

4 The record on appeal also contains Cox's signature on the Conmonweal th’s
O fer which specifies that the seven years is to run consecutively to

I ndi ct mrent 00- CR-00172, and the colloquy indicates that Cox was aware of the
consecutive nature of the sentences.



The standard of review on appeal in an RCr 11.42
noti on where the trial court has denied the request for post-
conviction relief without an evidentiary hearing is whether the
notion states grounds for relief that could not be conclusively

resolved fromthe face of the record. Baze v. Commonweal th, 23

S.W3d 619 (Ky. 2000). As Cox’'s argunents can be resol ved by

reference to the court records, we hold that the circuit court

committed no error in refusing to set aside Cox’s conviction,

pursuant to RCr 11.42, w thout holding an evidentiary hearing.
For the foregoing reasons, the order of the Bel

Crcuit Court is affirned.
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