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BEFORE: GUI DUGLI AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE.!
GUI DUGLI, JUDGE: Anthony Bray and Karen Bray have appeal ed from
the WVarren Circuit Court’s February 3, 2004, order denying
Karen’s notions to term nate execution proceedi ngs and to quash
garni shnment proceedi ngs. Having determ ned that the issue

raised in this appeal pertaining to the effect of Anthony’'s

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 100(5)(b) of the Kentucky Constitution
and KRS 21.580.



agreed order of release should properly have been raised
earlier, we dismss the above-styl ed appeal.

In 2001, Angela Kirby filed a verified conplaint on
behal f of her grandnother, Lula Maupin, alleging fiduciary
m sconduct on the part of Anthony (Kirby' s half-brother and
Maupi n’s grandson) and Karen, his wfe. Through their attorney
St ephen C. Todd, Anthony and Karen filed a response and a
counter-claimto recover danages fromthe | oss of the sale of
real property. The matter was assigned to Judge Thomas R
Lew s, and eventually proceeded to trial the next February,
during which the parties reached a settlenent. Apparently
havi ng seen the proposed trial order and judgnent, Kirby noved
the trial court to set aside the settlenent agreenent and
redocket the case for trial. One week |ater, counsel for
Ant hony and Karen noved to withdraw. The sanme counsel filed a
response to Kirby's notion to set aside, requesting that the
trial court refrain fromruling on the notion until new counse
had the opportunity to respond. However, the trial court
entered the trial order and judgnent on May 6, 2002, attaching
to it the transcript of statenments made at the bench regarding
the terns of the settlenent. Pursuant to those terns, Anthony
and Karen were ordered to quit-claimtheir interest in the
subject real property in Alvaton to Kirby and to continue to

make payments on a prom ssory note secured by that rea
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property. Karen’s father, Jim Pedigo, was ordered to execute an
assi gnnent paying Kirby $17,000, any unpaid amount of nonthly
paynents on the note, and 12% interest. The requisite finality
| anguage was i ncl uded.

Ant hony and Karen, still through attorney Todd, filed
a notion for relief pursuant to CR 60.02(f), citing their
attorney’s pending notion to withdraw and Karen’s recent
aut onobi l e accident. Prior to ruling on the pending notions,
the trial court entered an order directing the Master
Commi ssioner to sign the deed. In July, Curtis Hamlton filed a
noti ce of substitution of counsel for Anthony and Karen, and he
also filed a menorandum i n support of the notion to set aside
the judgnent. In the nmenorandum Anthony and Karen argued that
Kirby was a non-party to the action, being sinply the next-
friend of Maupin, so that she individually should not have been
awar ded any part of the judgnment. The trial court finally
granted attorney Todd' s notion to withdraw i n August and then
deni ed the CR 60.02 notion on August 13, 2002. Anthony and
Karen filed a tinely notice of appeal fromthe May 6, 2002,
trial order and judgnment as well as fromthe August 13, 2002,
order denying their CR 60.02 notion for relief.?

During the pendency of the appeal before this Court,

Kirby initiated garni shment proceedi ngs agai nst Ant hony and
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Karen and the sheriff levied on their autonobiles. Kirby also
filed a notion for sanctions agai nst Karen for her failure to
appear at a discovery of assets deposition. In October, Karen
noved the trial court to quash the garni shnent proceedi ngs,
arguing that they had quit-clained the real property to Kirby
and were keeping the paynents current on the note. However,
t hey argued that Ji m Pedigo was ordered to pay the $17, 000
t hrough an assi gnnent, although the funds had al ready been
distributed before the assignnent was received. The follow ng
January, the trial court granted Kirby's notion to clarify the
judgrment to establish that the previously awarded $17, 000 and
interest were to be recovered from Anthony and Karen. Later
t hat January, Anthony and Karen noved the trial court to
substitute the real party in interest and to transfer the
interest in the judgnent and the real property. Mupin had died
testate the previous July and Ant hony had been naned the
executor of her estate in August. He was also the sole heir
under her wll.

On March 12, 2003, the trial court entered an Agreed
Order rel easing Anthony fromany responsibility for the paynent
or satisfaction of the judgnent. This cane about in conjunction
with the settlenent of a will contest Kirby initiated. The
Agreed Order provided that the judgnent terns “shall be deened

settled and satisfied.” Kirby was then substituted as the
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executrix of the Estate. At this point, Anthony and Karen filed
a notion to dismss their pending appeal, which was granted in
May. They al so noved to dism ss the case bel ow as settl ed,
arguing that the rel ease and satisfaction as to Anthony al so

applied to Karen, citing Penrod v. Devine.® |n response, Kirby

argued that the rel ease made no nention of Karen so that it did

not act as a release to her, citing R chardson v. Eastland, Inc.*

By an order entered May 29, 2003, the trial court denied the

nmotion to dismss, refusing to limt Richardson’s application to

pre-litigation releases only. Rather than initiating an appea
fromthis order, Karen filed a Petition for Wit of Prohibition
in this Court on July 25, 2003, requesting that Judge Lew s be
prohibited frompermtting any further collection efforts, as

t he judgnent had been settled. This Court denied relief, and
Kirby continued with her execution proceedi ngs.

In January, Karen filed a notion to term nate
executi on proceedi ngs, again arguing that Anthony’s rel ease and
satisfaction also acted to rel ease her from paying the judgnent.
On February 3, 2004, the trial court, now under Judge Steven
Alan WIlson, entered an order denying Karen’s notions to
term nate execution proceedi ngs and to quash garni shnent
proceedi ngs. However, Kirby was ordered to suspend her

collection efforts until January 24, 2004, to allow Karen to

® 301 Ky. 629, 192 S.W2d 817 (Ky. 1946).
4660 S.W2d 7 (Ky. 1983).



obtain a supersedeas bond. Kirby's attorney was al so ordered to
present to the court the anmount still due and payabl e under the
judgment. It is fromthis order that Anthony and Karen take the
present appeal .

On appeal, Anthony and Karen continue to argue that
the rel ease and satisfaction as to Anthony al so acted as a
rel ease and satisfaction as to Karen, so the trial court should
have granted her notion to term nate execution proceedi ngs.
After pointing out that Anthony and Karen failed to provide
anpl e references to the record on appeal, Kirby simlarly
continues to argue that the Agreed Order did not serve as a
rel ease for Karen. W also note that Kirby filed a notion to
dism ss this appeal prior to the filing of briefs, arguing that
Ant hony and Karen were attenpting to revive an earlier defense
t hat had been decided by this court and that the order on appea
did not contain the issue raised. This Court denied the notion,
but indicated that the issue could be raised in the briefs.

We agree with Kirby that Anthony and Karen are
precluded fromraising the rel ease and satisfaction issue in the
present appeal. Rather than petitioning this Court for a wit
of prohibition, they should have filed an appeal fromthe order
denying the notion to dismss. W disagree with their assertion
in their Petition that the May 29, 2003, order was

interlocutory; if that order was interlocutory, which we cannot
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hold that it was because it was entered post-judgnent, then the
present order on appeal would be equally interlocutory. O
course, they did file an appeal fromthat order rather than
filing another petition. Because Anthony and Karen failed to
perfect an appeal fromthe proper order that originally ruled on
the rel ease and satisfaction issue, that issue is final and they
are precluded fromraising that issue here. As an aside, we

al so note that the original appeal to this Court fromthe Tri al
Judgnent and Order and the order denying the CR 60.02 notion
shoul d probably only have been di sm ssed as to Anthony, rather
than as to both himand Karen as they requested. As Anthony and
Karen only argued the rel ease and satisfaction issue in their
brief to this Court and did not raise any other issue, this
appeal nust be di sm ssed.

Even if we were to review the order from which the
appeal was taken, our review would be hindered because of a | ack
of information in the record concerning what is currently due
and owing, if any, on the judgnent awarded. There is nothing in
the record to establish the value of the settlenent between
Kirby and Anthony, and there is nothing to establish the val ue
of assets and noney that have been | evied or garnished.
Therefore, there is no information to determ ne whether the

j udgnment has been sati sfi ed.



For the foregoing reasons, the above-styled appeal is
CRDERED DI SM SSED.

EMBERTON, SEN OR JUDGE, CONCURS

TAYLOR, JUDGE, CONCURS I N PART AND DI SSENTS I N PART
AND FI LES SEPARATE OPI NI ON

DATE: _ March 4, 2005 /s/ Daniel T. Quidugli
JUDGE, COURT OF APPEALS

TAYLOR, JUDGE, CONCURRI NG I N PART AND DI SSENTI NG I N
PART: | agree with the ngjority that appellants shoul d have
appeal ed the May 29, 2003, order of the circuit court which
deni ed appellants’ notion to dismss. This notion had been
filed after Anthony reached sone type of settlenent regarding
his obligation on the judgnment. The order held that an agreed
order of release entered on March 12, 2003, as to Anthony only,
did not release Karen fromliability on the judgnent. However,
t he I anguage in the May 29, 2003, order indicates that the
j udgnent may have been paid or satisfied in full rather than
Ant hony having only paid the judgnent in part. |If paidin full,
there woul d exi st no remaining claimon that judgnent agai nst
Kar en.

The order on appeal is the circuit court’s order
entered on February 3, 2004, entered by Judge WIson, who

succeeded Judge Lewi s who rendered the May 29, 2003, order.



woul d remand this case to the circuit court to determ ne
whet her, in fact, the judgnent has been satisfied. Judge
Wl son's order of February 3, 2004, addressed this issue as
t here apparently exists confusion as to whether the settl enent
with Anthony Bray satisfied the judgnent in whole or part. |If
in fact the judgnent has been satisfied in full, the circuit
court should conpel an entry of satisfaction in the circuit
court record pursuant to Ky. R Cv. P. (CR) 79.02(2).

| believe there is a clear distinction under Kentucky
| aw as to whether a judgnent has been satisfied versus paid in
part. Satisfaction inplies paynment in full or sone other
arrangenent that extinguishes the judgnent debt. Once a
j udgnment has been satisfied in full, a party may not commrence
further proceedings thereon. 50 C J.S. Judgnents 8 685 (1997).
In ny opinion, the record in this case is unclear as to whether
t he judgnent has been satisfied in full.

For the foregoing reasons, | would remand for further

proceedings to determ ne the status of the judgnent.
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