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BEFORE: McANULTY AND TAYLOR, JUDGES; EMBERTON, SENI OR JUDGE. !
EMBERTON, SENI OR JUDGE: Vance True and M ndy True appeal froma
j udgnment of the Boyle Circuit Court directing themto renove al
structures constructed on their property for which they had not
been granted a di mensi onal variance by the Danvill e/ Boyl e County
Board of Adjustnents. The Trues contend that the court was

Wi thout authority to order the renoval of the structures because

t he Board of Adjustnments did not first consider the issue.

! Senior Judge Thomas D. Emberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110 (5)(b) of the Kentucky Constitution
and KRS 21.580.



This is the second appeal in this case. In the first,
this court considered whether the Boyle Crcuit Court properly
affirmed a decision of the Board of Adjustnents denying the
Trues’ request for a variance in set back lines in the Ad
Bri dge Subdivision. Unfortunately for the Trues, they had
conpl eted al nost 90 percent of a swi nmm ng pool conpl ex
consi sting of a pool, a six foot high poured concrete fence and
pool house, on two |ots owned by them before they realized that
they failed to obtain a building permt. Wen they applied to
obtain the permt, they were told that one could not be issued
wi thout first obtaining a variance because the pool conplex was
built beyond the designated set back |ines.

After a hearing was held to consider the Trues’
application for a variance, it was denied; there was, however,
no directive that the offending structures be renoved. The
Trues appeal ed the denial and the circuit court affirnmed. On
appeal to this court, we held that the denial of the variance
was not arbitrary and affirmed. In doing so, a mgjority of the
court recogni zed that the denial of the variance created a
hardship for the Trues but noted that the hardship was created
by their failure to obtain the required permt before
substantially conpleting the conplex. Again, however, there was
no directive that the conplex be renoved. Discretionary Review

was deni ed by the Kentucky Suprene Court.
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After the Trues exhausted all avail able appellate
remedi es, the Board of Adjustnents noved the circuit court to
direct the Trues to renove all offending structures including
the fence, pool house, pool and appurtenances, fromthe
property. The Trues objected arguing that the circuit court was
wi t hout authority to order the renoval w thout a hearing and
deci sion by the Board of Adjustnments. The circuit court
rejected the Trues’ argunment and ordered that the pool conplex
be renoved and the property returned to its prior condition.

Pl anni ng and Zoni ng adm ni strati ve bodi es are bound by
the general rule applicable to all adm nistrative bodies that
their authority is derived solely fromthe enabling statute and
can not act beyond that power conferred by the legislature.? The
powers and duties of the Board of Adjustnents are set forth in
KRS Chapter 100, et seq.,® that provides uniformlegislation for
t he use of planning and zoning controls on | and devel oprent.

The statutes give the Board of Adjustnents the power to grant
di mensi onal variances and conditional use permts and authority
to hear appeals from decisions made by enforcenent officers in

the day to day administration of |ocal ordinances.* However,

2 American Beauty Homes Corp. v. Louisville and Jefferson County Pl anni ng and
Zoni ng Conmi ssion, 379 S.W2d 450 (Ky. 1964).

3 Kentucky Revised Statutes.
4 KRS 100.241; KRS 100.257; Burns v. Peavler, 721 S.W2d 715, 717 (Ky. App.
1986) .




there is no | anguage that confers upon the Board the power of
enf orcenment .

No case decided since the 1966 anendnents to KRS
Chapter 100 specifically addresses whet her the Board has any
enforcenent powers. However, although decided in part on the
basi s of KRS 100.980(3), now repeal ed, we find persuasive the

| ogi c expressed in Board of Adjustnent and Appeals of City of

Shively v. Dixie Suburban Volunteer Fire Dept.®> In that case the

court held that the board is without authority to interfere or
prevent the construction of a fire station and its renedy was to
seek conpliance with the zoning regulations by initiating an
i njunction proceeding. “Since the board has no enforcenent
functions, there is no way in which it could interfere, with the
result that the fire departnent, if it goes ahead wth the
construction of its station, will be violating the ordi nance and
will be subject to injunction proceedi ngs. "6

Wt hout success, the Trues have vigorously litigated
the i ssue of whether the denial of the variance was arbitrary
and capricious, and it remains undi sputed that the pool conpl ex
is in violation of the setback requirenents contained in the

Danville city zoning ordinance. Al adm nistrative renedi es

have been exhausted and jurisdiction is properly in the court.

5 320 S.W2d 109 (Ky. 1958).

¢ 1d. at 110.



The only possible recourse for the board was to file suit in
circuit court seeking renoval of the offending structures by
invoking its inherent power to grant injunctive relief.

Al t hough we find no | anguage in KRS Chapter 100 purporting to
interfere with the inherent power of the court to issue

i njunctions, we point out that such an infringenment by the

| egi sl ature woul d be an unconstitutional |egislative
encroachment onto the power of the judiciary.’

In this appeal, the Trues' attenpt to persuade this
court that the circuit court erred when it ordered al
structures conprising the pool conplex to be renoved.
Apparently for the first time during this |lengthy controversy,
they argue that only part of the entire conplex is in violation
of the zoning ordinance. It is clear fromthe prior
adm ni strative and judicial decisions in this case that the
entire conplex was found to be in violation. The |law of the
case doctrine precludes this court from addressing the Trues’
contention that only certain structures in the conplex are in
viol ati on of the ordinance.?

The judgnent of the Boyle Gircuit Court is affirned.

ALL CONCUR

" Snothers v. Lewis, 672 S.W2d 62 (Ky. 1984).

8 Bates v. City of Monticello, 190 S.W 1074 (Ky. 1917).
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