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BEFORE: BUCKI NGHAM KNOPF, AND TAYLOR, JUDGES.

KNOPF, JUDGE: The 1983 nmarriage of Bernadette and Janes Synpson
was di ssol ved by decree of the Nelson G rcuit Court entered
Cctober 4, 2001. Bernadette appeals fromthat court’s judgnent
of Decenber 8, 2003, awarding sole custody of the couple’s

ol dest child to Janes. Bernadette contends that the custody
proceedi ngs were rendered unfair when the trial court denied her
notion for a continuance foll owi ng her counsel’s w thdrawal .

She al so contends that the award of sole rather than joint



custody constitutes an abuse of the trial court’s discretion.
We affirm

The Synpsons’ marriage produced three children, ages
thirteen, seven, and two when the couple separated in February
2001. In May 2001, the trial court entered a tenporary award of
joint custody for all of the children under which they were to
spend al ternating weeks with either parent. Fromthen until the
final hearing in June 2003, the parties engaged in acrinonious
conduct agai nst one another that spilled over into bitter
di sputes concerning the children’s schooling, the mddle child s
participation in soccer, and the eldest child s testifying in
t hese proceedings. It appears that the final hearing was
originally schedul ed for June 2002, but was postponed at | east
three tines, once to permt the filing of psycho-social and
psychol ogi cal custody evaluations and twice to permt Bernadette
to change counsel.

In May 2003, with the final hearing schedul ed for June
12, Bernadette's third attorney, citing serious differences with
her client, noved to withdraw. Follow ng a hearing, which was
not made a part of the record on appeal, the trial court granted
counsel’s notion to wi thdraw and deni ed Bernadette’ s notion for
yet anot her continuance, although it indicated that it would

reconsi der that issue if raised by new counsel.



Rat her than enlist new counsel, however, Bernadette
proceeded pro se. During the two day trial, she managed to
i ntroduce nunerous pieces of evidence, called and exam ned
several w tnesses, cross-exam ned Janes’s w tnesses, and even
rai sed objections to sone of Janes’s evidence. GCenerally, as
the trial court observed, she coped well with the procedura
demands of trial and succeeded in presenting a neaningful case.
She contends, nevertheless, that the court abused its discretion
when it permtted counsel to withdraw three weeks before trial
and did not grant a continuance. W disagree.

Bernadette correctly notes that a notion for a
continuance is addressed to the trial court’s discretion, so
t hat absent an abuse of that discretion the court’s decision
will not be disturbed on appeal. Anong the factors bearing on
the court’s decision are Iength of the del ay bei ng sought;
previ ous continuances; inconvenience to litigants, w tnesses,
counsel, and the court; whether the delay is purposeful or is
caused by the novant; availability of other conpetent counsel;
conplexity of the case; and whether denying the continuance wl |
lead to identifiable prejudice.® Wighing heavily against
further delay in this case were the facts that the case was
al ready nore than two years old, that it had tw ce been del ayed

to permt Bernadette to substitute counsel, and that Janmes and

! Snodgrass v. Commonweal th, 814 S.W2d 579 (Ky. 1991).




the children would suffer significant inconvenience if the |inbo
in which they had been living were prolonged. Against this was
to be weighed the prejudice to Bernadette of having to obtain
new counsel or proceed on her own.

The two paragraphs Bernadette’'s brief devotes to this
issue fail to identify a sufficiently countervailing prejudice.
Had Bernadette desired new counsel, three weeks was enough tine
to find one, and the court indicated that it would likely give
counsel a reasonabl e opportunity to prepare. Bernadette does
not claimto have sought new counsel. She decided, rather, to
try her owmn hand. Wth hindsight, she now contends that counse
woul d have rai sed and preserved property issues, but this
contention is belied by the fact that during the nearly two
years counsel was involved with the case property issues did not
surface. There was sinply not enough marital property to make
Ber nadette’ s wai ver of property issues unduly prejudicial.

She al so contends that counsel woul d have coped better
with the rules governing the introduction of evidence, but she
fails to identify what evidence was excluded or not devel oped
due to her unfamliarity with those rules. She was not all owed
to introduce the custody eval uation of psychol ogi st Johnson
because, pursuant to her own counsel’s notion, the court had
earlier ruled that that report could only be introduced by way

of the psychol ogi st’ s deposition, which neither party elected to



take. Bernadette was not unduly prejudiced by having to abide
by a ruling she herself obtained.

In sum although Iike nost pro se litigants Bernadette
suf fered di sadvantages, the trial court did not abuse its
di scretion by denying her third request to postpone a | ong-
del ayed trial in order to obtain new counsel.

Bernadette al so contends that the trial court abused
its discretion by awardi ng sol e custody of her el dest daughter
to Janes. Bernadette testified, presented other evidence, and
argued to the effect that during the marriage she rather than
James provided nost of the care for the children and that since
t he separation she had denonstrated a nore insightful concern
for the children’s long-terminterests than Janes had. She nore
than Janmes wanted to expose themto educational and cul tura
opportunities available in Louisville, and she nore than Janes
sought to address their need for counseling as a result of the
di vorce. She al so presented evidence of certain acts and
incidents alleged to reflect badly on Janes’s ability to care
for the children.

On the other side was evidence of Bernadette's own
| apses fromideal parenthood; a psycho-social custody eval uation
characterizing both parents as fit and | oving caretakers but

recommendi ng that the children not be uprooted from Nel son



County; and testinmony by the el dest daughter, who was fifteen at
the time of trial, requesting that Janmes be awarded her cust ody.

KRS 403. 270 provides that the trial court “shal
determ ne custody in accordance with the best interests of the
child.” In making that determ nation the court enjoys broad
di scretion.? Among the factors guiding the court’s discretion
are the wishes of the child, particularly a mature child, and
the rel ati onshi ps between the child and her parents.® There was
anpl e evidence here for the trial court’s finding that both
parents are fit custodians, but that Bernadette s relationship
wi th her el dest daughter had becone extrenely strained. That
finding together with the daughter’s wish justified the court’s
determ nation that her best interests would be served by
awar di ng sole custody to Janes. There is nothing in the court’s
ruling to indicate that it sought to punish Bernadette for the
di vorce or for form ng new rel ati onshi ps.

Because the Nelson Circuit Court did not abuse its
di scretion either by refusing to postpone the trial of this
matter or by awardi ng sole custody of the el dest daughter to
James, we affirmits Decenber 8, 2003, judgnent.

ALL CONCUR

2 Squires v. Squires, 854 S.W2d 765 (Ky. 1993).

3 KRS 403.270(2)(b) and (c).
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